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NOTICE OF CANCELLATION 
By Fred. S. Knight 


Among the several recent cases involving the question of attempted 
cancellation of policies where notice was sent to the assured by registered 
mail, not the least interesting is that of Hendricks v. Continental Insur- 
ance Co. of City of New York, 183 Atlantic 363; 87 Insurance Law 
Journal 112, in which notice of cancellation of a fire insurance policy was 
sent by registered mail with a notation requesting a return receipt con- 
taining the personal signature of the assured. 

The fire insurance policy issued by the defendant contained a pro- 
vision that the policy might be cancelled at any time by the insurance 
company by giving to the insured five days’ written notice of cancellation 
ef the policy. On March 13, 1934 the insurer mailed to the plaintiff 
written notice of cancellation of the policy. The letter was addressed 
to the plaintiff and was sent by registered mail with a request for a 
return receipt containing the personal signature of the addressee. The 
assured was not at home when the postman attempted to deliver the 
letter. As the assured did not respond to the notice left in his mail box 
by the postman, the postmaster called him by phone and requested him 
to call for the registered letter. A few days later the assured drove to 
the post office and sent a young man in to get the letter. However the 
postal authorities refused to give him the letter as the personal signature 
of the insured was required. Plaintiff did not leave his automobile and 
the letter was not delivered to him. The postal authorities returned the 
letter to the insured on April 10, 1934. The mortgagee who held the 
policy received a notice similar to that sent the insured and in compliance 
therewith returned the policy to the insurer and it was then marked 
cancelled. Apparently the company made no further attempt to give 
the assured notice of cancellation. 

In sustaining the judgment obtained by the plaintiff the Superior 
Court of Pennsylvania stated that plaintiff received no written notice in 
conformity with the provisions of the policy and held that such policy 
did not provide for constructive notice. The court also stated that 
while the assured was advised that there was a registered letter at the 
post office which required his personal signature there was no testimony 
to show that plaintiff had any knowledge of its contents or the identity 
of the sender. The court also said that plaintiff’s explanation of his 
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failure to go to the post office and obtain the registered letter and sign 
the necessary receipt was reasonable and probable and uncontradicted. 
Regrettably, the opinion did not include such reasonable explanation. 


MINOR 


In two interesting decisions recently rendered by the New York 
Court of Appeals the question of limitation of liability of the insurer 
where the automobile was being operated by a minor was involved. In 
both cases there were provisions in the policy for exclusion from liability 
while the automobile was being operated by any person “under the age 
limit fixed by law.” In Taylor v. United States Casualty Co., 199 North 
Eastern 620; 86 Insurance Law Journal 1430, the automobile was being 
operated by the assured’s son who was 17 years of age and had a junior 
operator’s license. The accident occurred shortly after midnight and 
therefore the car was. being operated in violation of the terms of the 
license. In Devitt v. Continental Casualty Co., 199 North Eastern 
765; 87 Insurance Law Journal 136, the operator of the car, who was 
also the son of the assured, had only attained the age of 14 years and 6 
months. 

In the Taylor case it was pointed out by the Court of Appeals that 
under the New York statutes a junior license might be issued to minors 
who had attained the age of 16 years and that the operator of the car 
had not only attained such age but actually had such a junior operator’s 
license. The court held that while the operator was driving the car in 
violation of his license he was not a person under “the age fixed by law.” 

In the Devitt case the Court of Appeals held that since the operator 
of the car was only 14 years and 6 months of age he was under the age 
fixed by law. The court further held that under section 109 of the Insur- 
ance Law every automobile liability policy is required to be construed 
as insuring the owner “against liability for damages for death or injury 
to person or property resulting from negligence in the operation of such 
motor vehicle, in the business of such owner or otherwise, by any person 
legally using or operating the same with the permission, express or 
implied of such owner,” but that a limitation of the coverage is not pre- 
vented by the statute. The court further held that section 109 of the 
Insurance Law did not have the effect of extending the liability of the 
insurer “to cover such operation of the car so as to permit a recovery 
by the injured third person where the policy excludes liability to the 
owner.” 

While under the decision in the Devitt case the right of the insurer 
to limit its liability has been sustained, the question in each case as it 
arises appears to be whether the insurer in wording the terms of the 
exclusion clause has been successful in limiting its liability. 


Wilder et al. v. New York Life Ins. Co. 


WILDER et al. v. NEW YORK LIFE INS. CO. No. 5142. 
Circuit Court of Appeals, Seventh Circuit. Dec. 12, 1935. 
Rehearing Denied Jan. 31, 1936. 
81 Federal Reporter (2d) 89. 
1. INSURANCE. 

Before directing verdict for insurer in action on life policy where issue is 
whether deceased insured has made false representations, after insurer has 
examined insured, passed him and accepted premiums, evidence must be clear 
and unequivocal and courts should view testimony as favorably to insured as 
possible. 

(For other cases, see Insurance, Dec. Dig. § 668[6].) 

2. INSURANCE. 

Failure of plaintiffs in action on life policy to prove that insured had 
declared in application that effective date of policy should be date of application, 
and had paid premium at time of application and received receipt from agent 
as required by policy as condition of policy becoming effective at date of appli- 
cation held to have rendered delivery date effective date of policy. 

(For other cases, see Insurance, Dec. Dig. § 175.) 

3. INSURANCE. 

Where life policy provided that where effective date was delivery date 
policy should take effect only if applicant had not consulted or been treated 
by physician since his medical examination, and insured during such period had 
had several medical examinations by different physicians and had been advised 
to go to hospital because of serious case of multiple myeloma, policy held never 
to have become effective. 

(For other cases, see Insurance, Dec. Dig. § 136[4].) 

Appeal from the District Court of the United States for the Eastern District 
of Wisconsin; Ferdinand A. Geiger, Judge. 

Action by Anna Wilder and others against the New York Life Insurance 
Conan: ~ hae a judgment dismissing the action, plaintiffs appeal. 

Affirmed. 


Sylvanus George Lee and Jacob G. Grossberg, both of Chicago, IIl., for 
appellants. 


Edwin §. Mack, Arthur W. Fairchild, and Bert Vandervelde, all of Mil- 
waukee, Wis., for appellee. 

Before Evans, Sparks, and Alschuler, Circuit Judges. 

This action was brought to recover on a life insurance policy. At the 
conclusion of the trial the court denied plaintiffs’ and granted defendant’s 
unqualified motion for a directed verdict. Judgment was thereupon entered 
dismissing the action, and this appeal followed. 

Evans, Circuit Judge. 


Defendant asserts several grounds as justifiable bases for the court’s action. 
We need not consider all of them, but direct our attention to the two which 
deal with alleged false statements made by the insured at or before delivery of 
the policy. A written application for the insurance policy was made October 
22, 1929. The policy was dated December 2, 1929, and delivered December 6, 
1929. The insured died May 14, 1931. On July 14, 1930, asserting December 29, 
1929, as the effective date, insured applied for total disability benefits. Defend- 
ant thereupon examined him and, in September, 1930, notified him that the 
policy was not in force and never had been because of concealment and mis- 
statement of facts respecting health. In the same written notice it also informed 
insured that, if the policy did take effect at all, it elected to rescind the same 
for fraud, and it tendered to the insured a check for the premium paid, with 
interest. The insured did not pay the second premium, which became due 
November 11, 1930, because he was, so he asserted, relieved of this obligation 
by reason of his disability. 

In March, 1931, air holding for some months the check which appellee 
had sent him, the insured cashed it. The cashing of the check by the insured 
was under assurance from defendant’s agent that it would not affect his rights. 
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It would unduly extend the length of this opinion if all of the evidence on 
this phase of the case (the cashing of the check for the amount of the premium 
and interest) were set forth, for there are two positions taken by defendant in 
support of the ruling of the court which have not been successfully met, and 
they alone necessitate an affirmance of the judgment. 

Both relate to medical treatment received by the insured. In the application 
the insured answered certain questions propounded to him as follows: 

“8. Have you ever consulted a physician or practitioner for or suffered from 
any ailment or disease of * * * (Results and, if within five years, name and 
address of every physician or practitioner consulted.) 

“No. * * * 

“9. Have you ever had Rheumatism, Gout or Syphilis? 

“No. 

“10. Have you ever consulted a physician or practitioner for any ailment 
or a not included in your above answers? 

“No. 

“11. What physicians or practitioners, if any, not named above, have you 
consulted or been examined or treated by within the past five years? 

“Name and Address—Dr. Troist, Jackson Blvd. & Michigan Blvd. (If none, 
say none.) 


“Date—One year ago. | ia 
“Reason for Consultation, Examination or Treatanent and Results—Annual 


Health Examination. No complaint. No disease found.” 

The same application contained the following agreement: 

“It is mutually agreed as follows: 1. That the insurance hereby applied 
ior shall not take effect unless and until the policy is delivered to and received 
by the applicant and the first premium thereon paid in full during his lifetime, 
and then only if the applicant has not consulted or been treated by any physician 
since his medical examination; provided, however, that if the applicant, at the time 
of making this application, pays the agent in cash the full amount of the first 
premium for the insurance applied for * * * and so declares in this application and 
receives from the agent a receipt therefor on the receipt form which is attached 
hereto, * * * then said insurance shall take effect and be in force under and subject 
to the provisions of the policy applied for from and after the time this application 
is made, whether the policy be delivered to and received by the applicant or not. 
2. That a receipt on the form attached as a coupon to this application form is 
the only receipt the agent is authorized to give for any payment made before 
the delivery of the policy. 3. That only the President, a Vice-President, a Second 
Vice-President, a Secretary or the Treasurer of the Company can make, modify 
or discharge contracts, or waive any of the Company’s rights or requirements; 

The answers above quoted to the questions propounded were false and must 
have been known to the insured to be false when he made them. Moreover, insured 
had been examined between the date of his application and the delivery date of 
the policy. Insured consulted Dr. Herman B. Kipnis on June 14, July 16, 
November 4, December 1, and December 5, all in the year 1929; and he consulted 
Dr. Trace, June 25, who diagnosed the case as dry pleurisy. Insured consulted 
him again November 12. 

On each occasion the insured was suffering, and his condition was serious. 
He was afflicted with a well-developed case of multiple myeloma—a malignant 
disease which in mature people attacks the “red bone marrow and destroys 
that and eats into the bone” causing it to break, upon the patient’s sneezing or 
coughing. 

On December 5, the disease had progressed so far that insured had frac- 
tured his left clavicle without knowing when or how, and the pains in the chest 
were such as to cause the doctor to advise him to go to the hospital. Shortly 
afterwards, there appeared spots and evidence of “absorption” in the skull, 
several ribs, and the fourth cervical vertebrae. He became totally disabled. 

[1] It is conceded that before a court may take from the jury an issue of 
false representation made by an insured who is dead, after the insurance com- 
pany has examined him, passed him, and accepted the premiums by him paid, 
the evidence must be clear and unequivocal. Before directing a verdict, courts 





Life] New York Life Ins. Co. v. Miller 7 


stent view the testimony as favorably to the insured as it is legitimately 
possible. 

[2] In the case before us, however, all doubt is removed if we accept the 
date of the delivery of the policy as the date the policy became effective. 

The policy was dated December 2, 1929. It was delivered December 6, 1929. 
The agreement of the parties set forth in the application provided that the date 
of the delivery of the policy was the effective date unless insured elected other- 
wise, in which case he was required to (a) pay in cash the full amount of the 
premium at the time application was made; (b) so declare his desire in the 
application; and (c) receive from the agent a receipt upon a form attached to 
the application. 

Insured did not sign the written statement. He did not receive a receipt 
from the agent, and there is no proof that he paid any money when the applica- 
tion was made. Plaintiffs rely upon the statement in the policy which bore date 
of December 2, 1929, which acknowledged the receipt of the payment of the first 
premium, This, however, was not the equivalent of the agreement which the 
parties made whereby insured, if he desired, could make the policy effective on 
the date of the application. 

[3] The policy could have been made effective either on October 22, 1929, 
or December 6, 1929. Failure to prove the necessary payments, issuance of 
receipts, etc., made the effective date December 6, the delivery date. In such 
case, the insured agreed that the policy “shall not take effect unless and until 
the policy is delivered to and received by the applicant * * * and then only if 
the applicant has not consulted or been treated by any physician since his 
medical examination.” 

There had been medical examinations, and physicians had been consulted 
during the designated period. Insured consulted not one doctor once, but two 
doctors on several occasions. He had been advised the day before the policy 
was delivered to him to go to the hospital. He was a sick man. For these 
reasons the policy never became effective, and the insurance company, immedi- 
ately upon obtaining knowledge of the facts, asserted the right to cancel the 
policy. It tendered back the premium paid’ and served on insured notice of 
cancellation of the policy, all before accrual of the statutory and contractual 
time of incontestability of the policy, and plaintiffs had no enforceable rights 
against defendant thereafter. 

The judgment is affirmed. 


NEW YORK LIFE INS. CO. v. MILLER. No. 6448 
United States Court of Appeals for the District of Columbia. a Nov. 6, 1935. 
Decided Dec. 9, 1935. 
81 Federal Reporter (2d) 263. 


1. INSURANCE. 

Suicide clause in life policy must be given effect according to terms of con- 
tract, but burden of proof of suicide is upon insurer. 

(For other cases, see Insurance, Dec. Dig. §§ 445[1], 646[7].) 
2. INSURANCE. 

Evidence theld sufficient to sustain finding in action on life policy that 
defendant insurer had not sustained burden of proof that death of insured, 
resulting from Lysol poisoning, was due to suicide. 


(For other cases, see Insurance, Dec. Dig. § 665[6].) 


In Error to the Municipal Court of the District of Columbia. 

Suit by Frances Lucille Miller, administratrix of the estate of Edna T. Van 
Lear, deceased, against the New York Life Insurance Company. Judgment for 
plaintiff, and defendant brings error. 

Affirmed. 

R. A. Bogley, Fredric D. McKenney, John Ss. Flannery, and G. Bowdoin 
Craighill, all of Washington, D. C., for plaintiff in error. 

Paul B. Cromelin, William A. Coombe, and Julian T. Cromelin, all of Wash- 
ington, D. C., for defendant in error. 
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SERVICE LIFE INS. CO. v. WEINBERG et al. No. 5506. 
Circuit Court of Appeals, Seventh Circuit. Jan. 13, 1936. 
81 Federal Reporter (2d) 359. 
2. INSURANCE. 


Generally, fraudulent representations in procurement of a life policy may not, 
after beginning of period of incontestability, statutory or contractual, be set up 
in defense to action on policy. 


(For other cases, see Insurance, Dec. Dig. § 400.) 


3. INSURANCE. , 

Mere failure of insured to reveal to insurer after issuance of life policy the 
fraud he had practiced to procure its issuance held insufficient to authorize insurer’s 
cancellation of policy after beginning of period of incontestability on theory 
insured had concealed insurer’s cause of action, since mere silence is not “con- 
cealment.” 


(For other cases, see Insurance, Dec. Dig. § 247.) 


4. INSURANCE. 

Insured’s statement in application for indemnity under life policy that he had 
become totally disabled through loss of leg occasioned by cutting a corn on his 
foot held not such concealment of fraudulent statements in application as to free- 
dom from diabetes as to justify cancellation of policy after beginning of incon- 
testability period, since cutting of corn might have been an activating occurrence. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

5. INSURANCE. 

Insured’s alleged act of concealment of fraudulent statements as to his health 
made in application for life policy could not be availed of by insurer as ground 
for canceling policy for original fraud, where act was performed after policy 
became incontestable. 


(For other cases, see Insurance, Dec. Dig. § 400.) 


Appeal from the District Court of the United States for the Northern District 
of Illinois, Western Division. 

Suit by the Service Life Insurance Company against Julius Weinberg and 
another. From a decree dismissing the suit, plaintiff appeals. 

Affirmed. 

>. Philip Smith, of Rockford, Ill, and Lloyd Dort, of Omaha, Neb., for 
appellant. 

. John Early and B. B. Early, both of Rockford, Ill, and Charles O. Rundall, 
of Chicago, Ill., for appellees. 

Before Evans and Alschuler, Circuit Judges, and Stone, District Judge. 

ALscHULER, Circuit Judge. 

On August 14, 1934, appellant filed its bill in equity to cancel an insurance 
policy for $5,000 which had been issued August 14, 1929, by Union Pacific Assur- 
ance Company of America on the life of Julius Weinberg, his wife, Bessie, being 
the beneficiary. Appellant had reinsured the first insurer, and had assumed all 
liability under the policy. On appellees’ motion the District Court dismissed the 
bill. Diversity of citizenship is the ground of federal jurisdiction. 

The bill charges that before the date of Weinberg’s application for the policy, 
and up to the issuance of the policy, Weinberg was suffering from, and had 
been under treatment for, diabetes; that he had consulted physicians who had told 
him that he was so afflicted, and that his urine contained sugar; that at the 
time of making the application Weinberg, to his own knowledge, was in bad 
health and had been dieting and taking insulin; that the tendency of insulin is to 
arrest the progress of the disease, and either remove sugar from the urine or 
prevent its detection upon analysis; that Weinberg intentionally, knowingly, and 
fraudulently stated in his application for the insurance that he was in good health 
and that no physician had ever expressed an opinion that his urine contained 
sugar; that in reliance upon these statements the original insurer was induced to 
grant Weinberg the policy in question; that the insurer had no reason to suspect 
the alleged fraud until June 16, 1934, when Weinberg presented to the company 
a claim under the policy for total disability through loss of a leg, stating that the 
loss resulted from gangrene which was occasioned by the cutting of a corn on 
his toe, whereas, it is charged, the loss of the leg in fact resulted from Wein- 
berg’s diabetic condition; that the company at once notified Weinberg of its 
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discovery of the fraud, denying all liability under the policy, tendering to him 
all premiums he had paid, and demanding return of the policy for cancellation. 

[1] The bill desea that the incontestability clause of the policy will be set up 
in defense, stating that such clause was required to be inserted in such policies 
by the Statutes of Illinois of 1921, p. 482 (Smith-Hurd Ann. St. Ill. c. 72, § 261); 
and it alleges that the incontestability clause has no application to cases of fraud- 
ulent misrepresentation in the procurement of the policy, nor to cases of fraud- 
ulent concealment of a cause of action, as to which the five-year limitation from 
time of discovery of the fraud applies, under Smith-Hurd Ann. St. Ill. c. 83, 
§§ 16, 23, Callaghan’s Illinois Statutes Annotated, 1924, vol. 5, c. 83, §§ 16 and 23. 

It is contended that the incontestability clause is required to be included in 
the policy by the Illinois statute, and that if it be applicable in the case of fraud- 
ulent procurement of the policy it would be violative of the Constitution of 
Illinois as well as that of the United States. The clause has been in operation 
in Illinois since 1908, and it has been frequently decided that unless the required 
time for investigation and discovery of fraud is so brief as to be unreasonable, 
the clause is not violative of constitutional rights. Northwestern Mut. Life Ins. 
Co. v. Johnson, 254 U. S. 96, 41 S. Ct. 47, 65 L. Ed. 155; Northwestern Mut. 
Life Ins. Co. v. Pickering (C. C. A.) 293 F. 496; Powell v. Mut. Life Ins. Co., 
313 Ill. 161, 144 N. E. 825, 36 A. L. R. 1239, and cases there cited; Patterson v. 
Natural Prem. Mut. Life Ins. Co., 100 Wis. 118, 75 N. W. 980, 42 L. R. A. 253, 
69 Am. St. Rep. 899. 

The assertion that this clause was by statute forced upon the insurer is not 
warranted by the facts here. The incontestability clause of the statute specifies 
that after two years from the date of the policy it shall be incontestable. Smith- 
Hurd Ann. St. Ill. c. 73, § 261, Cahill’s Ill. Rev. Stats., c. 73, par. 375. The clause 
in this policy specifies the period of one year from issue of the policy, after 
which it shall be incontestable. Thus the period wherein this policy might be 
contested was fixed by the voluntary act of the insurer, and not by any statute. 
It may be assumed that the company from its larger experience had concluded 
that one year was such a reasonable period; and there is no evidence to the 
contrary, assuming that such evidence was receivable, where the insurer had 
voluntarily fixed the time when incontestability commenced. But, in any event, 
this incontestability clause being a matter not of statutory requirement but of the 
insurer’s volition, no question of constitutionality arises. 

It is evident that in the highly competitive business of life insurance the 
shorter the period within which a policy may be contested the more desirable is 
the policy to the insured; and that one means of making the policy attractive to 
the public is to reduce ‘the period within which the policy may be contested. 
This may explain why an insurance company would voluntarily incorporate in its 
policy an incontestability clause effective so soon after the policy issued. 

{2] That, in general, fraudulent representations in the procurement of a 
policy may not, after the beginning of the period of incontestability, statutory or 
contractual, be set up in defense to an action on the policy seems to be well 
established by the authorities. We had occasion to consider the question in State 
Mut. Life Assur. Co. v. Stapp, 72 F.(2d) 142, and we reached the conclusion 
that the incontestability clause will, after it becomes operative, bar the defense 
of fraud in the procurement of the policy. Some other cases to like effect are 
Mut. Life Ins. Co. v. Hurni Packing Co., 263 U. S. 167, i: S. Ct. 90, 68 L. Ed. 
235, 31 A. L. R. 102; Hurt v. New York Life Ins. Co. (C. C. A.) 51 F.(2d) 936; 
Russ v. Great Southern ee Ins. Co. (D. C.) 6 F.(2d) 940; Great Western Life 
Ins. Co. v. Snavely (C. C. A.) 206 F. 20, 46 L. R. A. (N. S.) 1056; Mut. Reserve 
Fund Life Ass'n v. Austin (Cc... A 142 F. 398, 6 L. R. A. Me S.) 1064; Wright 
‘ soe Life Ass’n, 118 N. Y. 237, 23 N. E. 186, 6 L. R. A. 731, 16 Am. St. 

ep 


[3] But it is here specially stressed that the clause will not apply where the 
cause of action has been concealed by the insured. We assume that the cause 
of action referred to is the right to bring suit to cancel the policy. 

Assuming the bill to have sufficiently stated a case which, but for the incon- 
testability clause, would have justified cancellation, what, if anything, appears in 
the bill to indicate that after the policy was issued there was concealment of the 
fraudulent representations whereby its issuance was procured? Surely mere silence 
on the part of the insured, or his failure to reveal to the company the fraud he had 
practiced to procure its issue, would not be enough. Mere silence is not conceal- 
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ment. Bates v. Preble, 151 U. S. 149, 14 S. Ct. 277, 38 L. Ed. 106; Wood v. Car- 
penter, 101 U. S. 135, 25 L. Ed. 807. If this were not so, the incontestability clause 
would be of very little practical effect, since alleged fraud in procurement of the 
policy would, if unrevealed to the insurer, forever remain a weapon of defense, 
cnaiaited by the very incontestability clauses designed to prevent such defenses 
after the specified time. 

The condition which gave rise to and induced the statutory or voluntary inclu- 
sion in policies of incontestability clauses undoubtedly was a growing public dis- 
trust of life insurance through the frequency of the contention by insurance com- 
panies of invalidity of policies because of some asserted misrepresentation by the 
insured in his application for the policy. 

[4] The only suggestion in the bill, apart from insured’s silence, of his active 
concealment of the fraud after the issuance of the policy is found in the charge 
that, nearly five years after the policy was issued, the insured made to appellant a 
written statement to the effect that he had become totally disabled theouth the loss 
of a leg occasioned by cutting a corn on his foot, and claiming indemnity therefor 
under the policy. It is not charged that Weinberg did not in fact cut his corn, nor 
that as an ultimate result of such cutting he did not lose his leg. True, the bill 
says he lost his leg because of his diabetes; but this does not militate against the 
statement that it was the cutting of the corn which set into activity conditions which 
necessitated the loss of the leg. That there was an intervening contributing cause 
or condition, such as diabetes, does not make false or render fraudulent the state- 
ment that it was the cutting of the corn which activated a possibly latent condition 
which materially contributed to the loss of the leg. It is common knowledge that 
a thing so insignificant as a pin scratch may ultimately result in serious conditions, 
occasionally causing amputation and even fatality. The insistence that through this 
statement respecting the cutting of his corn insured concealed from the insurer his 
— in the procurement of the policy, is not borne out by any facts stated in the 

ill. 

[5] But, in any event, this alleged concealment, if concealment it was, did not 
occur until nearly four years after the policy by its terms had become incontestable. 
Whatever the insured may have done after incontestability became fixed—whether 
done in good faith or in bad, fraudulent or otherwise—could not affect the policy 
or liability under it. At that time the alleged fraudulent representations in the 
procurement of the policy were not available to appellant as a defense; and the 
insurer’s right to cancel the policy, which may have been perfect during the year 
next following its issuance, was wholly ineffectual to that end once the year had 
passed which brought the incontestability clause into effect. 

The District Court’s decree of dismissal is affirmed. 


EQUITABLE LIFE ASSUR. SOC, - THE UNITED STATES v. JOHNSON. 
o. 6822. 
Circuit Court of Appeals, Sixth Circuit. Jan 17,. 1936. 
81 Federal Reporter (2d) 543. 
1. INSURANCE. 


Letter written by insured to insurer requesting immediate repayment of 
single premium paid for annuity contract Held admissible, in action for recovery 
of premium paid, to prove insured’s rescission. 

(For other cases, see Insurance, Dec. Dig. § 235.) 

2. INSURANCE. ; 

Insured, in absence of contrary evidence, must be assumed to have read 
policy application, and failure to do so is negligence. 

(For other cases, see Insurance, Dec. Dig. § 136[5].) 

3. INSURANCE. — 

Evidence of representations of district manager that insured could draw 
upon amount paid as premium for annuity policy held insufficient to make issue 
for jury of fraud, in action by persons insured to recover premium paid, where 
one of plaintiffs who signed application failed to testify and application and 
policy contained no provision for withdrawal. 

(For other cases, see Insurance, Dec. Dig. § 198[6].) 

4. INSURANCE. Lae s 
Trial court should, on request, submit instructions as to burden of proof 
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of fraud in action by persons insured to recover premium paid for annuity policy 
claimed to have been executed as result of fraudulent representations. 

(For other cases, see Insurance, Dec. Dig. § 198[6].) 

Appeal from the District Court of the United States for the Eastern District 
of Michigan, Southern Division; Ernest A. O’Brien, Judge. 

Action by Hans P. Johnson and another against the Equitable Life Assur- 
ance Society of the United States. Judgment for plaintiffs, and defendant 
appeals. 

Reversed and remanded. 

F. B. Besimer and W. J. Shaw, both of Detroit, Mich. (Miller, Canfield, 
Paddock & Stone, of Detroit, Mich., on the brief), for appellant. 

Milton F. Cooney, of Pontiac, Mich. (John L. Estes, of Pontiac, Mich., and 
Alton P. Shirley, of Detroit, Mich., on the brief), for appellees. 

Before Hicks, Simons, and Allen, Circuit Judges. 


FRANKLIN LIFE INS. CO. v. BRANTLEY. 4 Div. 848. 
Supreme Court of Alabama. Jan. 23, 1936. 
Rehearing Denied March 5, 1936. 
165 Southern Reporter 834. 
1, INSURANCE. 

Insurer suing for disability benefits under life policy had burden of proving 
that proof of disability was given to insurer, where liability was predicated 
upon receipt of proof. 

(For other cases, see Insurance, Dec. Dig. § 646[9].) 

2. INSURANCE. 

If there was prima facie evidence that proof of disability under life policy 
was given insurer and there was no objection to proof as to sufficiency or con- 
tents, jury could infer that insurer waived insufficiency or that insurer resisted 
payment on other grounds than that of insufficiency of claim made or notice 
or proof given. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 

3. INSURANCE. 

Evidence that statements of disability under life policy were filled out on 
insurer’s blanks in office of insurer’s general agent who mailed them to home 
office made prima facie case for insured that proof was received by insurer, and 
placed upon insurer duty of going forward with evidence. 

(For other cases, see Insurance, Dec. Dig. § 665[7].) 

4. INSURANCE. 

In action for disability benefits under life policy, whether insurer disapproved 
proof of disability filed by insured held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[14].) 

5. INSURANCE. 

In action for disability benefits under life policy which required proof of 
disability, defense of waiver or estoppel held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

6. INSURANCE. ‘ 

Where all pleadings except one count, including replications to pleas, in 
action for disability benefits under life policy were in short by consent, such 
method of pleading was sufficient to admit evidence of waiver or estoppel as 
answer to pleas. 

(For other cases, see Insurance, Dec. Dig. § 645[3].) 

Appeal from Circuit Court, Pike County; W. L. Parks, Judge. 

Action to recover disability benefits under a policy of life insurance by 
James Thomas Brantley against the Franklin Life Insurance Company. From 
a judgment for plaintiff, defendant appeals. 

Affirmed. 


Ballard & Ballard and Steiner, Crum & Weil, all of Montgomery, for 
appellant. 
Walters & Walters, of Troy, for appellee. 
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SOVEREIGN CAMP, W. O. W. v. SANDOVAL. No. 3648. 
Supreme Court of Arizona. Feb. 10, 1936. 
54 Pacific Reporter (2d) 557. 
1. INSURANCE. 

False representations in application for life insurance policy that insured, 
who had suffered from chronic asthma for six months, had not been attended 
oy eee for five years, held material and legal fraud, barring recovery on 
policy. 

(For other cases, see Insurance, Dec. Dig. § 292.) 

2. INSURANCE. 

Whether insured understood questions in life insurance application and 
approved answers written by insurer’s agent, who stated on direct examination 
that questions were not interpreted to insured, but testified on cross-exmaination 
that he translated them into only language ‘understood by insured and wrote 
down latter’s answers, Held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 


Appeal from Superior Court, Maricopa County; G. A. Rodgers, Judge. 

Action by Rosa Sandoval against the Sovereign Camp of the Woodmen of the 
World, a corporation. Judgment for plaintiff, and defendant appeals. 

Reversed and remanded. 

Amos A. Betts, Richard F. Harless, Terrence A. Carson, and I. F. Wolpe, all of 
Phoenix, for appellant. 
V. L. Nash and L. C. McNabb, both of Phoenix, for appellee. 


ATLAS LIFE INS. CO. OF TULSA, OKL. v. KENNEDY. No. 4—4152. 
Supreme Court of Arkansas. Feb. 10, 1936. 
90 Southwestern Reporter (2d) 481. 
1. INSURANCE. 

Insurer could not escape liability for disability benefits under life policies 
because insured failed to allege that policies were in effect on date when proof was 
received by insurer, where allegations and evidence disclosed that there was no 
default in premium prior to date when application for reinstatement was made and 
accepted, which was after insurer received proof. 

(For other cases, see Insurance, Dec. Dig. § 634[1].) 

2. INSURANCE. 

In action for disability benefits under life policies which provided that dis- 
ability was presumed to be permanent if disability was total for three months, com- 
plaint alleging that insured was totally blind and suffered other injuries held not 
at variance with proof showing that injuries affected his eyes, and that, as time 
passed, his vision became more impaired until total blindness came upon him, and 
that proof of disability was made three months after receipt of injuries. 

(For other cases, see Insurance, Dec. Dig. § 645[5].) 

3. INSURANCE. 

Insured held not estopped to recover under life policies benefits for disability 
which occurred on May 9, 1927, because of application for reinstatement in 1929. 

(For other cases, see Insurance, Dec. Dig. § 371.) 

4. INSURANCE. 

In action for disability benefits under life policies, penalty and attorney’s fees 
held properly disallowed, where insured failed to recover amount sued for. 

(For other cases, see Insurance, Dec. Dig. § 602.) 

; Appeal from Circuit Court, Union County, Second Division; Gus W. Jones, 
udge. 

Action by William Edward Kennedy against the Atlas Life Insurance Com- 
pany of Tulsa, Oklahoma, wherein the defendant filed a demurrer. From a judg- 
ment for plaintiff, defendant appeals and plaintiff cross-appeals. 

Affirmed. 
Silas W. Rogers, of El Dorado, for appellant. 
J. V. Spencer, of El Dorado, for appellee. 
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NEIGHBORS OF WOODCRAFT v. HILDEBRANDT. No. 13713. 
Supreme Court of Colorado. Feb. 10, 1936. 
54 Pacific Reporter (2d) 889. 
1. INSURANCE. ; 

Undisputed evidence that delinquent insured had refused to make payments in 
default on fraternal benefit certificate, and that she had stated she had procured 
other insurance and wished to discontinue the certificate, held to overcome presump- 
tion of waiver of time of payments by society so as to preclude recovery on cer- 
tificate in default at time of insured’s death. 

(For other cases, see Insurance, Dec. Dig. § 817[2].) 

2. INSURANCE. 

Burden is on fraternal society to overcome presumption of waiver of time of 
payment of premiums. 

(For other cases, see Insurance, Dec. Dig. § 817[2].) 

3. INSURANCE. 

Where fraternal society’s constitution provided that failure to make payments 
at or before stated times should create immediate delinquency and suspension of 
benefits and that notice by mail of the “consequent” delinquency. and want of good 
standing should be given members, receipt of such mailed notification held not 
essential to establish delinquency so as to bar action on benefit certificate in default. 

(For other cases, see Insurance, Dec. Dig. § 756[1].) 

4. INSURANCE. ; 
Presumption is that benefit certificate of fraternal benevolent society embodies 


member’s application for membership, the charter and by-laws of the society, and 
the statutes under which it is organized. 

(For other cases, see Insurance, Dec. Dig. § 817[1].) 
5. INSURANCE. 

Burden was on beneficiary of fraternal benefit certificate to prove that member 
relied upon waiver by society of time for payment of premiums. 

(For other cases, see Insurance, Dec. Dig. § 817[2].) 

In Department. 

Error to District Court, City and County of Denver; George F. Dunklee, Judge. 

Suit by Charles W. Hildebrandt against Neighbors of Woodcraft. Judgment 
for plaintiff, and defendant brings error. 

Reversed. 

See, also, 96 Colo. 552, 45 P.(2d) 899. 
_ Clarence L. Bartholic and Frank McDonough, Jr., both of Denver, for plaintiff 
in error. 

Paul L. Crocker and Barker & Webster, all of Denver, for defendant in error. 


NEW YORK LIFE INS. CO. v. KINCAID. 
Supreme Court of Florida. Dec. 26, 1935. 
Rehearing Denied Feb. 6, 1936. 
165 Southern Reporter 553. 
1. INSURANCE. 

Life insurance company issuing policies which provided that dividends, con- 
sisting of annual apportionment of company’s surplus earnings, should be made to 
policyholders after premiums were paid for two years which by option could be 
applied on payment of premiums or withdrawn in cash held “mutual company” in 
which policyholders were stockholders. 

(For other cases, see Insurance, Dec. Dig. § 52.) 

2. INSURANCE. 

Under mutual life policies providing that if policy was not surrendered for cash 
or paid-up insurance within three months after default in payment of premiums 
cash surrender value at date- of default less amount of indebtedness should auto- 
matically purchase continued term insurance from date of default for face of 
policy plus dividend additions and less indebtedness to insurer, insurer held not 
entitled to lapse policy upon default, but required to extend term insurance for time 
purchased by cash value less indebtedness and plus dividends due insured at time of 
default. 

(For other cases, see Insurance, Dec. Dig. § 367[1].) 
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3. INSURANCE. ; 

Insurer’s reinstatement of life policies upon application by insured after they 
had been improperly lapsed when insured had right to term insurance purchased 
by cash surrender value plus dividends less indebtedness to insurer held to restore 
old status of policies and to waive insured’s right to surrender policies and exer- 
cise cash surrender option unless insured defaulted or called options at some future 
anniversary as provided in policy. 

(For other cases, see Insurance, Dec. Dig. § 365[1].) 


4. INSURANCE. ‘ ™ . ee 

Regular and good-faith reinstatement of life policies b insurer after policies 
had been improperly lapsed could not subsequently be rescinded by insurer. 

(For other cases, see Insurance, Dec. Dig. § 365[1].) 

5. INSURANCE. ss 5 ; 

Rescission of reinstatement of mutual life policies which had been improperly 
lapsed by insurer would be required to be made on basis of book account as of date 
on which policies were originally lapsed so as to entitle insured to term insurance 
purchased by cash value less indebtedness to insurer plus dividends due insured as 
of date of original default in premiums for which policy was lapsed as provided in 
policies. 

(For other cases, see Insurance, Dec. Dig. § 365[1].) 

6. INSURANCE. , 

Failure to make full disclosure with reference to insurability in application for 
reinstatement of mutual life policies will not vitiate reinstatement where statements 
in application were made in good faith. 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 

7. INSURANCE. : 

_ in action on mutual life policies, question of good faith of insured in answer- 
ing questions relating to insurability in application for reinstatement of policy held 
or jury. 

(For other cases, see Insurance, Dec. Dig. § 370.) 

8. INSURANCE. 

In action on mutual life policies, evidence that insured consulted two physicians 
subsequent to reinstatement of policies held not to entitle insurer to rescind rein- 
statement for misrepresentations as to insurability. 

(For other cases, see Insurance, Dec. Dig. § 370.) 

9. INSURANCE. 

_Insurer held estopped to raise question of misrepresentation as to insurability 
of insured in application for reinstatement of life policies after more than eighteen 
months after reinstatement during which time seven premiums were paid, options 
under policy for benefit of insured were waived, and insured had withdrawn 
dividends previously designated for payment of premiums and insurability of insured 
had materially changed, in absence of conclusive showing of intentional deception 
by insured. 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 

10. INSURANCE. | 

Beneficiary of life policies in which ovine to change beneficiary at any time 
was reserved held without vested right in policies, and hence bound by acts of 
insured with reference to settlement of claim on policies. 

(For other cases, see Insurance, Dec. Dig. §§ 579, 586.) 

11. INSURANCE. 

Act of insured in accepting and cashing insurer’s check for premiums paid on 
reinstatement of life policies held not agreement by insured to rescission of policies 
or acceptance of check in full satisfaction of claim against insurer in absence of 
showing that check was accepted in full satisfaction of claim against insurer. 

(For other cases, see Insurance, Dec. Dig. § 365[1].) 

12. INSURANCE. 

Where terms of policy are of doubtful meaning, construction most favorable to 
insured should be adopted. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 
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13. INSURANGE. . 
Although insured’s failure to disclose conditions material to risk of which he is 
aware make contract voidable at insurer’s option, where insured has carried policy 
of insurance long enough to acquire equities under its terms, insurer which has 
frustrated maturity of such equities will not later be permitted to construe policy 
in manner to deprive insured of benefits thereof. 
(For other cases, see Insurance, Dec. Dig. § 146[1].) 


En Banc. 

Error to Circuit Court, Orange County; Frank A. Smith, Judge. 

Action by Nellie T. Kincaid against the New York Life Insurance Company. 
Judgment for plaintiff, and defendant brings error. 

Reversed, with directions. 

Doggett, McCollum, Howell & Doggett, of Jacksonville, for plaintiff in error. 

George P. Garrett, of Orlando, for defendant in error. 


INTERSTATE LIFE & ACCIDENT CO. v. WILSON. No. 24896. 
Court of Appeals of Georgia, Division No. 1. Nov. 25, 1935. 
183 Southeastern Reporter 672. 
1. INSURANCE. 


In action on life policy, answer setting up existence of prior policy in defend- 
ant company covering insured’s life without authorization by indorsements required 
by policy terms stated no defense because disclosing by facts pleaded that insurer 
had “implied actual notice” of existence of prior policy. 

“Notice” is “actual” when one either has knowledge of the facts, or is 
conscious of having the means of knowledge, although he may not use them. 
“Actual notice” may be divided into “express” and “implied.” “Express 
notice” embraces, not only what may fairly be called “knowledge,” from the 
fact that it is derived from the highest evidence to be communicated by the 
human senses, but also that which is communicated by direct and positive 
information, either written or oral, from persons who are personally cogni- 
zant of the fact communicated. “Implied notice” arises when the party te 
be charged is shown to have had knowledge of such facts and circumstances 
as would lead him, by the exercise of due diligence, to a “knowledge” of 
the principal fact. The terms “knowledge” and “notice” are not synonymous 
or interchangeable. That which does not clearly amount to positive “knowl- 
edge” may often, in a legal sense, constitute “actual notice.’ 

(For other cases, see Insurance, Dec. Dig. § 640[2].) 

2. INSURANCE. 

In suit on life policy, answer alleging acceptance of check for amount of 
premiums paid, execution of receipt by plaintiff acknowledging receipt of check as 
payment in full of any claim on policy, and express waiver by plaintiff of any 
question as to check being legal tender, set up plea of “accord and satisfaction” 
good as against demurrer, although disclosing that plaintiff returned check. 

An “accord and satisfaction” arises where parties, by a subsequent 
agreement, have satisfied the former one, and the latter agreement has been 
executed. The execution of a new agreement may itself amount to a satis- 
faction, where it is so expressly agreed by the parties; and without such 
agreement, if the new promise is founded on a new consideration, in which 


case the taking of the new consideration amounts to the satisfaction of the 
former contract. 


(For other cases, see Insurance, Dec. Dig. § 640[1].) 
Syllabus by the Court. 


1. The court did not err in sustaining a demurrer to defendant’s answer to 
plaintiff’s suit on an insurance policy issued by it, which set up an avoidance of 
liability because of the existence of additional insurance by insured in the same 
company without an indorsement thereon allowing such additional insurance, 
because the pleaded facts disclosed that the company had actual notice of the exis- 
tence of such prior insurance. 

2. The defendant’s plea of accord and satisfaction was improperly stricken. If 
without the practice of any fraud the plaintiff accepted a less amount than was due 
in full and complete satisfaction of her claim, her right of action terminated. 

Error from Superior Court, Thomas County; W. E. Thomas, Judge. 
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Suit by Juanita Wilson against the Interstate Life & Accident Company. _To 
review a judgment sustaining a demurrer to defendant’s answer, defendant brings 
error. 

Reversed, , 

Hay & Gainey, of Thomasville, for plaintiff in error. 


_ Steve M. Watkins and Alexander & Jones, all of Thomasville, for defendant 
in error. 


NEW ENGLAND MUT. LIFE —- >. OF BOSTON, MASS. v. DURRE. 
o. x 
Appellate Court of Indiana, in Banc. Feb. 17, 1936. 
199 Northeastern Reporter 868. 
1. INSURANCE. 


In action on life policy providing disability benefits, complaint alleging that 
insured became permanently totally disabled between specified dates held not demur- 
rable as showing on face that disability was not permanent. 

(For other cases, see Insurance, Dec. Dig. § 642.) 

2. INSURANCE. 

Word “permanent” within life policy waiving premiums and providing monthly 
benefits on proof that permanent total disability has existed for 90 days held used 
in its natural and ordinary sense, and was not synonymous with words everlasting 
or forever. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

3. INSURANCE. 

Insured held entitled to recover premiums paid on life policy waiving premiums 
during permanent total disability. 

(For other cases, see Insurance, Dec. Dig. § 198[1].) 

4. INSURANCE. 

In action for disability benefits under life policy, insured held entitled to inter- 
est from time when each monthly payment should have been made by insurer. 

"(For other cases, see Insurance, Dec. Dig. § 666.) 


Appeal from Warrick Circuit Court; Union Ws Youngblood, Judge. 
Action by Edgar Durre against the New England Mutual Life Insurance Com- 
pany . eam Mass. Judgment for plaintiff, and defendant appeals. 
rmed. 
Kahn, Enlow & Meyer, of Evansville, for appellant. 
Vincent Jahn and Winfield K. Denton, both of Evansville, for appellee. 












































































































WESTERN & SOUTHERN LIFE INS. CO. v. PERSINGER. No. 15160. 
Appellate Court of Indiana, in Banc. Feb. 19, 1936. 
199 Northeastern Reporter 880. 
INSURANCE. 


Insurer held not liable on life policy which provided that no obligation was 
assumed by insurer unless on delivery of policy insured was in sound health, where 
evidence showed that insured suffered from tumor or cancer of the uterus on date 
when policy was delivered. 

(For other cases, see Insurance, Dec. Dig. § 136[4].) 


Appeal from Superior Court, Marion County; Clarence E. Wier, Judge. 

Action by James Arthur Persinger, administrator of the estate of Maude Lee 
Persinger, deceased, against the Western & Southern Life Insurance Company. 
From a judgment for plaintiff, defendant appeals. 

Reversed, with instructions. 

Samuel D. Miller, Sidney S. Miller, and George R. Jeffrey, all of Indianapolis 
(Harold H. Bredell, of Indianapolis, of counsel), for appellant. 

Robert I. Marsh and Bayard C. Marsh, both of Indianapolis, for appellee. 

Krieg, Presiding Judge. 

Appellee brought this suit to recover the proceeds of a certain policy of life 
insurance issued by appellant on the life of appellee’s decedent. To the amended 
complaint in one paragraph appellant filed an answer in four paragraphs, the first 
in general denial, the second, cS of payment, the third, among other things, alleg- 
ing that said policy contained the following condition: “No obligation is assumed 
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by the Company unless on the date and delivery hereof the insured is alive and in 
sound health * * * ” which appellant contends appellee’s decedent breached because 
on and prior to March 16, 1931, being the date of the delivery of said policy the 
decedent was suffering from tumor or cancer of the uterus and that she had been 
so afflicted for some time prior thereto and that she died therefrom. Another 
condition of said policy is “All the conditions and privileges contained in this docu- 
ment constitute the entire contract and its forfeiture, conditions or terms cannot be 
waived, changed, altered or varied, except by endorsement herein, signed by the 
Secretary,” and that there are no indorsements or waivers on said policy. A fourth 
paragraph of answer alleged fraud. Appellee then filed a reply in general denial 
to the second, third, and fourth paragraphs of answer. Appellant dismissed its 
fourth paragraph of answer and trial was had by jury. The jury returned a ver- 
dict for appellee in the sum of $530 and judgment thereon, together with costs, 
was entered for appellee. Appellant’s motion for new trial, containing four 
grounds, was overruled, and this appeal followed, assigning as error the over- 
ruling of said motion. 

The record discloses that the application for the insurance policy, contained 
among other things, the following: 

“16. Has life proposed any physical or mental defect or infirmity? No. 

“17. When last sick? Never. 

What illness? None. 

“18. Names of Doctors? None. 

“19. Has life proposed now or ever had cancer or tumor? No. A serious ill- 
ness? No, * * * 

“Ts life proposed in sound health? Yes. 

“T hereby declare that the information herein is true and I waive the privileged 
character of all information concerning my state of health at any time, and fur- 
ther declare that I am in sound health. 

“TSigned] Maude Lee Persinger.” 
. The record further discloses that there were no indorsements or waivers on said 
policy. 

The evidence discloses that decedent consulted a doctor in June, 1930, because 
of some physical trouble she was having. He found a uterine tumor present. He 
gave her a prescription for a tonic, told her to go home and rest for two weeks 
and then have an operation. She did not return to this doctor, but in May, 1931, 
he was called to her home and after examining her informed her husband of the 
nature of her trouble, and that the cancer had advanced to such a point that it was 
too late to operate. The doctor further testified that in his opinion decedent was 
not in sound health on March 16, 1931. 

In or about May, 1931, another doctor diagnosed insured’s case as cancer and 
he treated her therefor to the time of her death. 

In October, 1930, another doctor examined her and told her that it was not a 
case in which he could do her any good—that it was a surgical case: that she should 
go to the hospital and that “local treatments will not do you any good—that you 
have to’ be operated on, and I wouldn’t want to take your money for treating you 
because I couldn’t do you any good.” That at that time she was suffering from 
cancer and this doctor referred her to a specialist. 

She refused to be operated on, and while in the hospital on November 3, 4, and 
5, 1930, a fourth doctor administered radium treatments for the cancerous growth. 

The evidence is to the effect that decedent was not in sound health on the date 
of the policy. There is nothing in the record to indicate that the appellant, prior to 
the filing of proofs of death of the insured, had any knowledge that she had con- 
sulted physicians, as above set out, or that she had cancer. 

On January 6, 1932, decedent died of cancer. Appellant refused to pay the pro- 
ceeds of the policy herein sued upon, but tendered back the premiums paid thereon 
plus interest amounting to $19.99. This tender was refused by appellee and the 
same was later paid to the clerk of the court for the use and benefit of appellee. 

Inasmuch as appellant’s fourth paragraph of answer relating to misrepresenta- 
tions made in the application for insurance had been dismissed, the issues for trial 
were presented upon appellant’s third paragraph of answer. For the purpose of 
this opinion the only question sevemanill is whether there was such a breach of a 
condition precedent on the part of the insured in answer to the questions in reference 
to her health in the application for insurance so that the ony assumed no 


obligation when such policy was issued. As above shown, the policy contained the 





18 The Insurance Law Journal, Vol. 87 [July, 1936 


provision that “no obligation was assumed by the company unless on the date and 
delivery of the policy the insured was alive and in sound health.” The evidence 
conclusively shows that the insured was not in sound health when the policy was 
issued and delivered; therefore, there existed such a breach of the insurance con- 
tract as to relieve appellant of liability. The following cases are decisive of this 
question: Metropolitan Life Ins. Co. v. Wolford (1912) 49 Ind. App. 392, 97 N. E. 
444; Metropolitan Life Ins. Co. v. Solomito (1916) 184 Ind. 722, 112 N. E. 521; 
Ebner, Adm’r v. Ohio, etc., Ins. Co. (1918) 69 Ind. App. 32, 121 N. E. 315. 

Since we have arrived at the conclusion we have relative to the third para- 
graph of .answer, it is apparent that the appellant should have prevailed on its 
second paragraph of answer showing payment of the amount then due to the appel- 
lee, namely, the premiums paid plus interest. 

The judgment of the Marion superior court is reversed, with instructions to 
grant appellant’s motion for a new trial. 


BUKOWSKI v. SECURITY BEN. ASS’N OF TOPEKA, KAN. No. 42896. 
Supreme Court of Iowa. Feb. 13, 1936. 
265 Northwestern Reporter 132. 
1. INSURANCE. 

Evidence held to support judgment denying recovery on benefit certificate on 
ground of member’s fraud in misrepresenting condition of health in application for 
reinstatement. 

(For other cases, see Insurance, Dec. Dig. § 819[2].) 


2. INSURANCE. ; 

In beneficiary’s suit on benefit certificate, evidence that member had been inmate 
of hospital, had consulted ——— and had made false statements in application 
held admissible especially where by-laws of society authorized investigation into 
oo and nature of disease causing member’s death (Code 1931, § 8977 et seq., 

(For other cases, see Insurance, Dec. Dig. § 818[2].) 


3. INSURANCE. 

In beneficiary’s suit on benefit certificate evidence as to whether deceased was 
member held insufficient for jury (Code 1931, § 8777 et seq., § 8791). 

(For other cases, see Insurance, Dec. Dig. § 825[1].) 
4. INSURANCE. 

Favorable report on applicant’s health by physician for local lodge of fraternal 
benefit society held not conclusive on society in beneficiary’s suit for proceeds of 


Certificate, since statute making such report conclusive applies only to life insur- 
ance companies (Code 1933, §§ 8770, 8777 et seq., 8791). 

(For other cases, see Insurance, Dec. Dig. § 688.) 

Appeal from District Court, Wapello County; George W. Dashiell, Judge. 

Trial to jury. Motions made by each party for a directed verdict; stipulation 
that the court could render decision during term time or vacation. Held waiver of 
right to submit to jury. Court found for the defendant; judgment against plaintiff 
for costs. Plaintiff appeals. 

Affirmed. 

Superseding opinion in 261 N. W. 783. 

W. W. Rankin and E. K. Bekman, both of Ottumwa, for appellant. 

McNett, Kuhns & Brown, of Ottumwa, for appellee. 


COOPER'S ADM’R v. LEBUS’ ADM’RS. 
Court of Appeals of Kentucky. Dec. 17, 1935. 
Rehearing Denied Feb. 25, 1936. 

90 Southwestern Reporter (2d) 33. 


1. INSURANCE. : : 

Policy is not enforceable in favor of beneficiary unless beneficiary has insurable 
interest in subject-matter. 

(For other cases, see Insurance, Dec. Dig. § 114.) 
2. INSURANCE. i : f . 

“Insurable interest” in subject-matter required to authorize beneficiary’s recov- 
ery on policy exists where beneficiary will derive pecuniary benefit from preservation 
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of subject-matter or will suffer pecuniary loss on happening of event insured against, 
whether personally or as a representative. 

(For other cases, see Insurance, Dec. Dig. § 116[1].) 

3. INSURANCE. ; 

Contract whereby beneficiary built restaurant and filling station to be run by 
insured for one-half of profits and rented property to insured gave beneficiary 
“insurable interest” in life of insured. 

(For other cases, see Insurance, Dec. Dig. § 116[1].) 


4. INSURANCE. : Bis il 

Ohio law controlled enforceability of life policy issued on application executed 
“ delivered in Ohio, by Kentucky resident, premiums on which were paid in 

hio. 

(For other cases, see Insurance, Dec. Dig. § 125[2].) 

5. INSURANCE. 

Where insured procured life policy in favor of beneficiary who was party to 
contract with insured whereby beneficiary built restaurant and filling station, to be 
run by insured for one-half of profits, beneficiary or his legal representative held 
entitled to entire policy proceeds, as against claim of insured’s estate, notwithstand- 
ing insured was only indebted to beneficiary for part of amount of policy pro- 
ceeds (Ky. St. § 655). 

(For other cases, see Insurance, Dec. Dig. § 585[1].) 


Appeal from Circuit Court, Harrison County. 
Action by C. G. Cooper’s administrator against C. Lebus’ administrators. Judg- 
ment for defendants, and plaintiff appeals. 
firmed, 
M. C. Swinford and Hanson Peterson, both of Cynthiana, for appellant. 
| ong & Miller, Hunt & Bush, and Rufus Lisle, all of Lexington, for 
appellees. 


PACIFIC MUT. LIFE INS. CO. v. ARNOLD. 


Court of Appeals of Kentucky. Dec. 11, 1935. 
Rehearing Denied Feb. 25, 1936. n 
90 Southwestern Reporter (2d) 44. 


1, INSURANCE. 

In action on policy insuring against disability resulting in continuous total loss 
of business time, evidence of misrepresentations as to previous health of insured 
in application for policy held for jury under rule that false representations as to 
material fact will avoid policy, even though not fraudulently made (Ky. St. § 639). 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

2. INSURANCE. 


Under statute providing that all statements in application for policy shall be 
deemed representations and not warranties and will not avoid policy unless material 
- ED representations need only be substantially, and not literally, true (Ky. 

t. b 

(For other cases, see Insurance, Dec. Dig. § 265.) 
3. INSURANCE. 

Under statute providing that no misrepresentation in application should avoid 
policy unless material or fraudulent, misstatement to avoid policy must be material 
misstatement and not merely misstatement on material wikleai word “material” 
meaning substantial, important, or of consequence as distinguished from trivial or 
minor representation which would affect determination of acceptance or rejection 
of oo as determined from standpoint of the ordinary, honest man (Ky. St. 


(For other cases, see Insurance, Dec. Dig. § 255.) 
4. INSURANCE. 


To invalidate policy on ground of fraudulent statements or representations, 
facts must be shown from which intention to deceive and defraud insurer can be 
reasonably deduced (Ky St. § 639). 


(For other cases, see Insurance, Dec. Dig. § 256[2].) 
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5. INSURANCE. 

Misrepresentation willfully made under circumstances and in such way as to 
induce insurer to accept application will avoid policy even though not material to 
risk, but misrepresentations must have related to fact which might reasonably have 
influenced insurer in making contract (Ky St. § 639) 

(For other cases, see Insurance, Dec. Dig. § 255.) 

7. INSURANCE. 

In action on policy insuring against foes resulting from accident injury or 
sickness and resulting in continuous total loss of business time, evidence of fraudu- 
lent misrepresentations through statements in application that insured had not con- 
sulted a physician since childhood and that he had not been afflicted with designated 
minor infirmities held insufficient for jury (Ky. St. § 639). 

Evidence showed that insured erlodically visited health resort; that 

on one of such occasions as matter of precaution insured underwent physical 

examination disclosing minor infirmities having no causal relation to dis- 

ability resulting 12 years later. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

8. INSURANCE. 

Evidence as to practice of insurers with reference to rejection of risks when 
insurers have knowledge of facts misrepresented in applications is admissible on 
issue of materiality of representations to assumption of risk, where witness is 
experienced in such transactions and familiar with practice, but such evidence is 
inadmissible to prove materiality of a fact or practice of defendant insurer alone. 

(For other cases, see Insurance, Dec. Dig. § 655[1].) 


10. INSURANCE. 

In action on policy insuring against disability resulting from injury or sickness 
resulting in continuous total loss of business time, evidence that during entire period 
for which disability benefits were claimed insured had received monthly salary 
from company of which he was president held inadmissible, since policy did not 
indemnify insured against loss of income or salary, but against loss of business time. 


(For other cases, see Insurance, Dec. Dig. § 661.) 


11. INSURANCE. 

Under policy insuring against disability resulting from “continuous loss of busi- 
ness time,” quoted phrase refers to occupation of insured and not to whole range of 
business pursuits, and is equivalent to total disability or loss of capacity to do 
work, but does not import permanency. 

(For other cases, see Insurance, Dec. Dig. § 524.) 


12. INSURANCE. s . ; 

In action on policy insuring against disability resulting from injury or sickness 
resulting in continuous total loss of business time, evidence of disability resulting 
in continuous loss of business time held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[10].) 

13. INSURANCE. : 

_ , Under noncancelable income policy insuring against disability resulting from 
injury or sickness resulting in continuous loss of business time, insured to recover 
indemnity held not required to work at peril of health or life if ordinary prudence 
required otherwise. 

(For other cases, see Insurance, Dec. Dig. § 524.) 


Appeal from Circuit Court, Daviess County. 

Action by James Ernest Arnold against the Pacific Mutual Life Insurance 
Company. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

La Vega Clements, Clements & Clements, and Ben D. Ringo, all of Owensboro, 
and Leo T. Wolford, Wm. Marshall Bullitt, and Eugene B. Suahean, all of Louis- 
ville, for appellant. 

. B. Anderson, of Owensboro, for appellee. 


Prudential Ins. Co. of America v. Kendrick 


PRUDENTIAL INS. CO. OF AMERICA v. KENDRICK. 
Court of Appeals of Kentucky. Dec. 11, 1935. 
Rehearing Denied Feb. 25, 1936. 
90 Southwestern Reporter (2d) 52. 

1, INSURANCE. 

Insured, to recover on life policy providing disability benefits should insured 
become totally and permanently disabled before age of sixty so as to be wholly, 
continuously, and permanently unable to engage in any work, had burden of 
establishing by competent relevant evidence that he became totally and permanently 
disabled before arriving at age of sixty, and that disability would presumably con- 
tinuously prevent him for life from engaging in any work. 

(For other casés, see Insurance, Dec. Dig. § 646[8].) 
2. INSURANCE. 


Insured’s occasional performance of trivial services, such as infrequently wait- 
ing on customers in wife’s store or looking over his farming and giving directions 
to farm laborers, held insufficient to show that insured was not totally and perman- 
ently disabled within disability clause of life policy. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

3. INSURANCE. 


Insured who made proof after reaching age of sixty of disability which occur- 
red before he reached age of sixty held entitled to disability benefits provided for 
in life policy obligating insurer to make payment of benefits for disability occurring 
before age of sixty upon receipt of due proof of such disability, since insurer’s 
liability thereunder began at inception of insured’s disability. 

(For other cases, see Insurance, Dec. Dig. § 539[1].) 

4. INSURANCE, 


_ .Where policy requires proof of disability under penalty of forfeiture, liability 

is defeated if condition of performance is not performed or waived. 
(For other cases, see Insurance, Dec. Dig. § 539[5].) 

5. INSURANCE. 


_ Provision in policy making furnishing of proof of disability within reasonable 
time forthwith or within specified time a condition precedent to recovery of dis- 
ability benefits is binding unless excused or waived by insurer. 

(For other cases, see Insurance, Dec. Dig. § 539[1].) 
6. INSURANCE. 


Insurer cannot complain of insured’s delay in furnishing proof of disability in 
absence of policy provision providing forfeiture or limiting time therefor. 

(For other cases, see Insurance, Dec. Dig. § 539[5].) 
7. INSURANCE. 


Provision of life policy for payment of benefits for disability occurring before 
age of sixty upon receipt of due proof of such disability made furnishing of proof 
of disability condition precedent to right to collect disability benefits, but did not 
make furnishing of proof a condition precedent to insurer’s liability, or provide for- 
feiture if insured failed to furnish proof before attaining age of sixty. 

(For other cases, see Insurance, Dec. Dig. §§ 536, 539[1].) 

8. INSURANCE. 

Mistake of insured and physicians as to date of commencement of disability in 
proof of disability did not prevent recovery on life _— providing for payment 
of disability benefits upon receipt of due proof of disability where insured furn- 
ished another proof of disability containing correct date of commencement of 
disability before bringing action on policy. 

(For other cases, see Insurance, Dec. Dig. § 552.) 

Appeal from Circuit Court, Pike County. : 

Action by George D. Kendrick against the Prudential Insurance Company of 
America. From a judgment for the plaintiff, the defendant appeals. 

Affirmed. 

Stratton & Stephenson, of Pikeville, for appellant. 

Childers & Bowles, of Pikeville, for appellee. 

RICHARDSON, Justice. : : 7 

For a paid premium of $165.80, the Prudential Insurance Company of America, 
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on the 29th day of September 1925, issued and delivered a policy, to George D. 
Kendrick and wife, Maxie Kendrick, insuring their lives from the 29th day of 
September, in the sum of $2,500. 

The policy contains this provision: 

“Waiver of Premiums, Diensat of Insurance. Disability Before Age 60: 
Waiver of Premiums * * * Payment of Insurance in Monthly Installments * * * 
If George D. Kendrick one of the Insured, shall become totally and permanently 
disabled, either physically or mentally, from any cause whatsoever, to such an 
extent that he is rendered wholly, continuously and permanently unable to engage 
in any occupation or perform any work for any kind of compensation of financial 
value during the remainder of his lifetime, and if such disability shall occur at any 
time after the payment of the first premium on this Policy, while this Policy is in 
full force and effect and said one of the insured is less than sixty days of age, and 

fore any non-forfeiture provision shall become operative, the Company, upon 
receipt of due proof of such disability, will grant the following benefits: 

“(1) Waiver of Premiums. The Company will waive the payment of any 
premium or premiums the due date of which as specified on the first page of the 
Policy, shall occur after receipt by the Company of said proof of such disability. 

“(2) Payment of Insurance in Monthly Installments. * * * The Company will, 
in addition to waiving the premiums, pay to the Insured at its Home Office the 
amount insured, less any indebtedness under this Policy, in one hundred and twenty 
monthly installments during ten years, each installment to be of the amount of 
$9.74 per $1,000.00 of insurance payable. The first of sych monthly installments 
shall be paid immediately upon receipt by the Company of due proof of such 
disability and subsequent monthly installments shall be paid on the first day of 
each month thereafter.” 

The decision of this case calls for a construction and application of this clause 
to the proven facts. 

George D. Kendrick, prior to, and at the time of, the issuance of the policy, 
engaged in farming. On the first day of April, 1926, while plowing, his feet “broke 
down.” He was carried from the field to his home. Dr. Jackson was called and 
diagnosed his trouble to be progressive neuritis. It rapidly developed in his 
shoulder, arms, hands, knees, and feet. He recovered so as to walk, but his “feet 


were so drawn” his toes would not touch the er wgl could not walk in loose 
t 


round or permit his toes to come in contact with the ground. He walked on his 

eels. When riding, the condition of his feet prevented him eins them in the 
stirrups. One shoulder was so afflicted he could not use it. This condition of his 
shoulder, hands, and feet continuously existed from in April, 1926, to the time of 
the trial in the circuit court. 

In May, 1927, Kendrick began to write to the Prudential concerning his dis- 
ability. Will Bentley was its agent in the county of Kendrick’s residence. Ken- 
drick informed him of his condition. Bentley delivered him forms with which to 
furnish the Prudential proof of his disability. Kendrick delivered them to Dr. 
Jackson to prepare proof of his disability. r. Jackson was feeble, blind in one 
eye, with cataract in the other. He filled out the proof of disability from memory. 
In stating the date, Dr. Jackson gave January 1, 1929, as the date of its com- 
mencement, and February 15, 1930, the date he became totally and permanently 
disabled. 

Kendrick, confiding in Dr. Jackson’s preparation of the proof of disability, 
without reading it, permitted Dr. Jackson to mail the same to the Prudential. After 
it received the proof, it informed Kendrick that since his disability began in 1929, 
and the proof was not received until March 2, 1931, he was not entitled to the 
disability benefit, except to the extent of its waiver of the premiums, thereafter due. 
Kendrick again returned to Bentley, the agent, and obtained another set of blanks 
for proof of disability and cause Dr. Jackson to fill out the same, showing the 
correct date of the commencement of his disability, April, 1926; the nature and 
extent thereof, which after being executed by him and Dr. Jackson, was mailed to 
the Prudential together with an affidavit of Dr. Jackson stating that Kendrick’s dis- 
ability began in April, 1926, and had been continuously total and permanent; and 
that in so far as the proof of disability theretofore signed by himself and Kendrick 
and mailed to the Prudential stated that it commenced in 1929, the same was a mis- 
take. This second proof of disability and accompanying affidavit were date Febru- 


ary 24, 1931. ‘ ’ 
Some time in May, 1931, the Prudential requested Dr. Craft to examine Ken- 
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drick and report to it his physical condition. Craft did so, and in his report to it 
he stated that Kendrick had been “continuously wholly incapable of engaging in 
any gainful work,” “from the Ist day of June 1930 until the present time;” that 
he was afflicted with rheumatism, manifested by “swelling and deformity of both 
wrists, and stiffness, with deformity of both joints and hands and ankles.” In 1932, 
at the direction of the Prudential, Craft again examined him, and on October 15, 
1932, signed and forwarded to it a history of Kendrick’s disability, in which he 
stated he had had rheumatism since 1926, and was “totally, wholly and perman- 
ently incapable of engaging in any gainful work,” and had been for the past two or 
three years. 


The Prudential continued to insist in its letters to Kendrick that its only 
liability to him under the disability clause was waiver of the payment of the 
premiums. This action was brought by Kendrick to recover of it the disability 
benefit. Issues were formed by appropriate pleadings, and on a trial by a jury a 
verdict was returned in favor of Kendrick, on which a judgment was entered for 
$998.35 payable in forty-one installments “beginning July Ist, 1931 and occurring 
from month to month on the first day of each month up to and including the 
first day of November 1934, and each installment bearing interest at the rate of 
six per cent (6%) per annum from the first day of such month until paid”; 
also for “the balance of the 120 installments at the rate of Twenty-four Dollars 
and Thirty-five cents ($24.35) per month,” “aggregating One Thousand Nine 
Hundred Twenty-three Dollars and Sixty-five Cents ($1,923.65), payable at the 
rate of Twenty-four Dollars and Thirty-five Cents ($24.35) per month for a 
period of Seventy-nine (79) months beginning the first day of December 1934, 
and the same amount on the first day of each succeeding month until the One 
Thousand Nine-Hundred Twenty-three Dollars and Sixty-five Cents ($1,923.65) 
was paid or until plaintiff’s presumably permanent and total disability ceases.” 
The judgment further provided for the retention of the action on the docket 
subject to the orders of the court. 

The Prudential is here insisting it was entitled to a directed verdict, and 
that Kendrick’s evidence establishing his disability before he became sixty years 
of age was incompetent; Kendrick’s proof of disability was not furnished “within 
a reasonable time” “after said alleged disability occurred ;” the court’s instruction 
improperly defined the term “permanent disability.” 

The basic error in the Prudential’s several contentions is its omission to 
rightly comprehend, interpret, and apply to the established facts the quoted pro- 
vision of the policy. 

That portion of it affording Kendrick a right to waiver of premium is not 
here involved, since all premiums were timely paid to, and accepted by, the Pru- 
dential. 

[1] The burden was on Kendrick to establish by competent, relevant evidence 
that he became totally and permanently disabled by rheumatism, and that the 
disability commenced before he arrived at the age of sixty, and that it will pre- 
sumably continuously prevent him for life engaging in performing any work. 
Equitable Life Assur. Soc. of United States v. Merlock, 253 Ky. 189, 69 S.W.(2d) 
12, and cases cited therein. 

[2] The evidence showing Kendrick’s age, the commencement, extent, and 
continuance of his rheumati¢e condition and his inability to engage in farming 
is uncontradicted. The evidence showing that he occasionally performed mere 
trivial services such as infrequently waiting on customers in his wife’s store, or 
looking over his farming and giving directions to farm laborers, is insufficient to 
overcome the proof so indubitably establishing his total and permanent disability. 
Equitable Life Assur. Soc. of United States v. Fannin, 245 Ky. 474, 475, 53 
S.W.(2d) 703; AStna Life Ins. Co. v. Wyant, 249 Ky. 562, 61 S.W.(2d) 50; 
National Life & Accident Ins. Co. v. Bradley, 245 Ky. 311, 53 S.W.(2d) 701; 
Prudential Ins. Co. of America v. Kelsay, 257 Ky. 633, 78 S.W.(2d) 923. 

[3] Kendrick reached the age of sixty on August 15, 1928. His total and 
permanent disability commenced in April, 1926. The Prudential’s liability therefor 
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began at the inception of his disability. Mutual Life Ins. Co. of New York v. 
Wheatley, 243 Ky. 69, 47 S.W.(2d) 961. 

His disability having occurred, and the Prudential’s liability to him under 
the disability clause having existed before he arrived at the age of sixty, his 
right to recover therefor continued until barred by the statutes of limitation, 
unless the quoted clause of the policy contains language providing for a forfeiture 
of, or makes the furnishing of proof of disability a condition precedent to, his 
right to recover. 

[4-6] It is true that where a policy requires proof of disability under the 
penalty of forfeiture, the liability is defeated, if the condition of performance 
is not performed or waived (Insurance Co. of North America v. Sumner, 234 Ky. 
340, 28 S.W.(2d) 14); or if the policy makes the furnishing of proof of disability 
within a reasonable time, forthwith or within a specified time, a condition prec- 
edent to the recovery of the disability benefit, it is binding, unless excused or 
waived by the answer. Prudential Ins. Co. of America v. Dismore, 254 Ky. 725, 
72 S.W.(2d) 433; Brotherhood of Railroad Trainmen v. Woods, 256 Ky. 613, 
615, 76 S.W.(2d) 911; Dunning v. Continental Ins. Co., 254 Ky. 368, 71 S.W.(2d) 
995; uitable Life Assur. Soc. of United States v. Adams, 259 ce 726, 83 
S.W.(2d) 461. It is likewise a permanent rule that the insurer is without right 
to and cannot complain of the insured’s delay in furnishing proof of disability, in 
the absence of a policy provision providing a forfeiture, or limiting the time 
therefor. See Aitna Life Ins. Co. of Hartford v. Castle, 259 Ky. 722, 83 S.W.(2d) 
465; AEtna Life Ins. Co. of Hartford v. Wells, 254 Ky. 650, 72 S.W.(2d) 33; 
Mutual Life Ins. Co. of New York v. Smith, 257 Ky. 709, 79 S.W.(2d) 28, and 
Brotherhood of Railroad Trainmen v. Woods, supra. 

[7] It will be observed from a simple reading of the clause of the policy 
now under consideration, that it merely postpones the payment of the disability 
benefits until Kendrick furnished the Prudential proof of his disability, and does 
not make the furnishing of the proof a condition precedent to its liability nor 
provide a forfeiture, if he failed to furnish proof thereof before attaining the 
age of sixty. Mutual Life Ins. Co. of New York v. Smith, supra; Horn’s Adm’r 
v. Prudential Ins. Co. of America, 252 Ky. 137, 65 S.W.(2d) 1017; Yorkshire 
Ins. Co. v. Kirtley, 243 Ky. 162, 47 S.W.(2d) 922; Western Automobile Casuaity 
Co. v. Lee, 246 Ky. 364, 55 S.W.(2d) 1. 

Its requirement respecting the furnishing of the proof of disability is only 
a condition precedent to his right to collect, or compel the payment of, the disa- 
bility benefit. Mutual Life Ins. Co. of New York v. Smith, supra. The Pru- 
dential cites to us and relies upon Southern Life Ins. Co. v. Hazard, 148 Ky. 
465, 146 S. W. 1107, and Fidelity Mutual Life Ins. Co. v. Gardner’s Adm’r, 233 
Ky. 88, 25 S.W.(2d) 69. The principles stated therein are perfectly consistent 
with those herein reiterated. 

(8] Drs. Jackson’s and Craft’s and Kendrick’s mistake in the date of the 
commencement of his disability, as contained in the first and third proof of dis- 
ability, did not forfeit the policy, nor can the same be relied upon as an estoppel, 
or a bar of his recovery, since he furnished another containing the correct date 
of the commencement of his disease before the bringing of his action. Southern 
Life Ins. Co. v. Hazard, supra; Sun Life Assur. Co. of Canada v. Wiley, 258 
Ky. 311, 79 S.W.(2d) 937. 

[9] The Prudential criticizes the court's definition of the term “permanent 
disability.” The evidence establishing Kendrick’s total and permanent disability 
is so overwhelming, even if it be conceded the court incorrectly defined this 
term, that such was not prejudicial. Sun Life Assur. Co. of Canada v. Wiley, 
supra. 

The record discloses no prejudicial error authorizing a reversal; therefore 
the judgment is affirmed. s 


KENTUCKY HOME LIFE INS. CO. v. MILLER. 
Court of Appeals of Kentucky. June 18, 1935. 
As Modified on Denial of Rehearing Nov. 19, 1935. 
Further Modification Jan. 28, 1936. 

90 Southwestern Reporter (2d) 59. 
1. INSURANCE. 


Where assets of insolvent insurance company are taken over by company 
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assuming obligations of insolvent company, rights of policyholders in insolvent 
company are determinable by contract between buying company, representative 
of insolvent company, and policyholders. 

(For other cases, see Insurance, Dec. Dig. § 684.) 

2. INSURANCE. 

Reinsuring contract made between insolvent company and purchasing com- 
pany whereby reinsurer assumed obligations to insolvent company’s policy- 
holders held not new contract but continuation of same contract assumed by 
reinsurer, subject to conditions thereof and binding on all policyholders of 
insolvent company who expressly or impliedly accepted such contract. 

(For other cases, see Insurance, Dec. Dig. § 684.) 

3. INSURANCE.) 

Where record did not disclose whether insured accepted reinsuring contract 
for his life policy, institution of action and claiming benefits of policy by bene- 
ficiary constituted an acceptance of contract by insured. 

(For other cases, see Insurance, Dec. Dig. § 678.) 


= Appeal from Circuit Court, Jefferson County, Common Pleas Branch, Third 
ivision. 

Action by Auda L. Miller against the Kentucky Home Life Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Benjamin S. Washer and L. H. Hilton, both of Louisville, for appellant. 

Lukins & Jones and Henry M. Johnson, all of Louisville, for appellee. 


WRIGHT v. PHCENIX MUT. LIFE INS. CO. 
Court of Appeals of Kentucky. Feb. 7, 1936. 
90 Southwestern Reporter (2d) 721. 
1. INSURANCE. 


Insured, who did not furnish proof of disability until several months after 
he had admittedly recovered from disability, could not recover total permanent 
disability benefits which might have accrued during disability period nor 
premiums paid during that period. 

(For other cases, see Insurance, Dec. Dig. § 539[5].) 

Appeal from Circuit Court, Pike County. 

Action by T. G. Wright against the Phcenix Mutual Life Insurance Com- 
pany. Judgment for defendant, and plaintiff appeals. 

Affirmed. 

Willis Staton, of Pikeville, for appellant. 

J. J. Moore and Henry J. Scott, both of Pikeville, for appellee. 

Stites, Justice. 


Dr. T. G. Wright has appealed from a judgment of the Pike circuit court 
denying recovery for alleged total and permanent disability under a policy of 
insurance in the Phoenix Mutual Life Insurance Company, The policy was 
issued to appellant in 1921, and contains this provision: “If, while this policy 
is in force and there is no default in payment of any premium hereunder, due 
proofs shall be received at the Home Office of the Company that the insured 
hereunder, before attaining the age of sixty years, has become totally disabled, 
through sickness or accident, * * * so that he is then and presumably will be 
thereby permanently incapacitated from engaging in any gainful occupation, the 
Company will during the lifetime of the insured and while such tota disability 
continues, waive each subsequent premium hereunder as it shall become due, 
and, beginning at the date of receipt of such proof of disability, will pay to the 
insured the monthly income described on the first page hereof.” 

It was likewise provided that such total disability would be presumed to be 
permanent if it existed continuously for a period of at least six months. Appel- 
lant claimed that he was taken ill with influenza and was forced to quit work in 
December, 1928, that he suffered from low blood pressure and myocarditis; that 
during the period between December, 1928, and June, 1932, he was at times 
mentally deranged, and during all of said period was totally and permanently 
disabled. On the other hand, it was shown by the defendant that during this 
period appellant made two trips to Florida and made monthly trips to Louisville 
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to visit his family; that he was engaged in stock market operations during 1929; 
and that he to some extent supervised the management of various properties 
which he owned in Harlan. He admits that he has now recovered from his 
disability. In December, 1931, appellant wrote to the insurance company request- 
ing information as to whether or not his policy coverage extended to his situa- 
tion. Following the exchange of several letters, appellant prepared and filed 
proof of disability in September, 1932. It is alleged, and not denied, that during 
this entire sorted he has paid the premiums on the policy when due. Following 
the denial of his claim by the insurance company after receipt of the proofs, 
this action was filed in December, 1932, seeking to recover disability benefits at 
the rate of $50 per month from December, 1928, until June, 1932, and to recover 
four premiums paid during this same period aggregating $845.80. At the con- 
clusion of all of the evidence the trial judge peremptorily instructed the jury to 
find a verdict for the defendant on the ground that liability for disability pay- 
ments under the policy began only from the date of the receipt of proof of such 
disability, and that the evidence showed without contradiction that at the date 
when the proofs were furnished in this case appellant was not disabled—indeed, 
that he was not even asking for disability benefits beyond the date six months 
previous to the filing of the suit. 


In his motion and grounds for a new trial appellant complains of the action 
of the court in sustaining the defendant’s motion for a directed verdict, and also 
complains of its action in the admission and rejection of evidence. In this court 
he claims: (1) That by relying on other defenses also the insurance company 
waived its defense based on the failure to furnish proof of disability; and (2) 
that the court should not have given the peremptory instruction to the jury to 
find for the defendant. 

Appellant relies on the case of Pennsylvania Fire Ins. Co. v. C. D. Young 
& Co., 78 S. W. 127, 25 Ky. Law Rep. 1350, which is included in that line of 
cases deciding that where, by the terms of a policy, the assured could not main- 
tain an action thereon without making the required preliminary proofs, and the 
company denies its liability and refuses to pay upon other grounds which would 
not have been removed by such proofs, then the proofs would have been futile 
and therefore need not be made. In the case at bar there was no time fixed 
within which proof of disability must be made in order to obtain prospective 
benefits, and the insurance company took no position inconsistent with its reli- 
ance upon the strict terms of the policy. Proof of disability was not a condition 
precedent to the right to bring an action, but was a condition precedent to the 
right to require payments. The fact that the company denied in its answer that 
appellant was totally disabled during the period for which he made a claim was 
not inconsistent with, nor a waiver of, the further defense that during this same 
period he had failed to furnish it with proofs of disability, which in any event 
was a condition precedent to liability to make payments under the policy. estern 
& Southern Life Ins. Co. v. Robertson, 255 Ky. 13, 72 S.W.(2d) 718; Equitable 
Life Assur. Soc. of United States v. Elkins, 261 Ky. 591, 88 S.W.(2d) 37; 
Equitable Life Assur. Soc. v. Adams, 259 Ky. 726, 83 S.W.(2d) 461; Equitable 
Life Assur. Soc. v. Daniels, 261 Ky. 351, 87 S.W.(2d) 960; Mutual Life Ins. Co. 
of New York v. Smith, 257 Ky. 709, 79 S.W.(2d) 28. 

[1] In the case of Mutual Life Ins. Co. of New York v. Smith, supra, we 
held that under a life policy providing for benefits in the event of disability, pro- 
vided the insured furnished due proof of disability, and the insured did not 
furnish such proof until six years after the disability commenced, under the 
terms of the policy there involved the insured could recover benefits accruing 
after the proof was furnished, but could not recover benefits which might have 
accrued prior to that time. It was likewise held that the same rule applied to 
the waiver of premiums. The application of the rule announced in that case 
to the circumstances presented here is patent. Even if we assume that the insured 
was totally and permanently disabled, within the meaning of the policy, during 
the period from 1928 to 1932 (and this is doubtful, to say the least), neverthe- 
less no proofs of such disability were furnished until several months after the 
insured had admittedly recovered from the disability, and when under no cir- 
cumstances was he entitled to further benefit. Compare Prudential Ins. Co. 
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v. Bond, 261 Ky. 808, 88 S.W.(2d) 988. It follows that the trial court did not err 
in directing a verdict for the defendant. 
Judgment affirmed. 


EQUITABLE LIFE ASSUR. SOC. OF THE UNITED STATES v. SKAGGS. 
Court of Appeals of Kentucky. Feb. 7, 1936. 
90 Southwestern Reporter (2d) 731. 
1. INSURANCE. 


Where insured did not furish insurer proof of disability within one year after 
its commencement as required under disability clause of group policy, insurer 
held entitled to directed verdict. 

(For other cases, see Insurance, Dec. Dig. § 668[14].) 

2. INSURANCE. 

_ Parties to insurance contract may insert any reasonable stipulation therein 
which is not contrary to law, and parties are bound by such stipulation unless 
party sought to be held liable thereon has waived, or estopped himself from 
relying upon, stipulation. 

(For other cases, see Insurance, Dec. Dig. § 138[1].) 

Appeal from Circuit Court, Johnson County. 

Action by Amos Skaggs against the Equitable Life Assurance Society of 
the United States. From a judgment for plaintiff, defendant appeals. 

Reversed, with directions. 

William Marshall Bullitt and Eugene B. Cochran, both of Louisville, for 
appellant. 

Kirk & Wells, of Paintsville, for appellee. 

Tuomas, Justice. aaah . 4 plaintiff bel 

For a long time prior to December 2, 1930, the appellee and plaintiff below, 
Amos Sinien wee an employee of the Consolidated Coal Company at its minin; 


operations in Van Lear, Johnson county, Ky. On that day he was discharge 
but prior thereto, and on June 1, 1929, the appellant and defendant below, the 


Equitable Life Assurance Society of the United States, issued its group policy 
No. 3028 to the Consolidated Coal Company, insuring the lives of certain of its 
employees (including plaintiff) and conferring upon them certain other benefits. 
Individual certificates were at the same time or later issued to each employee 
covered by the group policy, including plaintiff. One of the benefits conferred 
by such contracts, in addition to that of death benefit, was this: “In the event 
that any employee while insured under the aforesaid policy and before attaining 
age 60 becomes totally and permanently disabled by bodily injury or disease and 
will thereby presumably be continuously prevented for life from engaging in 
any occupation or performing any work for compensation of financial value, 
upon receipt of due proof of such disability before the expiration of one year 
from the date of its commencement, the Society will, in termination of all insur- 
ance of such employee under the policy, pay equal monthly disability-instal- 
ments. * * *” The amount that would be due plaintiff under the certificate 
issued to him by virtue of that clause, if the contingency should arise, was 40 
monthly instalments of $52.50 each in lieu of the death benefit, if Skaggs became 
“totally and presumably permanently” disabled while employed. 

Following plaintiff’s discharge (which annulled the policy), he claims to 
have previously become afflicted with some heart affection that substantially 
disabled him totally and permanently, although he continued to work thereafter 
until he was discharged, as he also did in performing other work thereafter. 
But about 6 months after his discharge Dr. Picklesimer, one of the physicians 
in the Golden Rule Hospital in Johnson county, examined him and found his 
heart condition to be abnormal (description of which was given by the physician) 
and that the patient was suffering from other afflictions contributing to his 
physical decline. However, nothing was said or done with reference thereto to 
defendant, the obligor in the insurance policy and certificate. Matters continued 
with plaintiff occasionally consulting a physician until September 23, 1932 (1 
year, 9 months, and 21 days after plaintiff was discharged by his employer, and 
more than that time from the date when his alleged disability commenced), 
when he mailed to defendant proof of his alleged disability, a part of which 
consisted in written statements from Drs. J. A. Wells, W. R. Castle, and F. M. 
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Picklesimer, and it is stipulated in writing filed as a part of the record of this 
case that no other effort was made towards furnishing proof as required by the 
inserted provision of the insurance contract supra than the one attempted to 
be made at that time. 

Defendant declined to make payment pursuant to that request, followed by 
plaintiff filing this action against it in the Johnson circuit court on March 27, 
1933, by which he sought to recover of it $2,150, the amount of the monthly 
disability payments for the entire period of 40 months. The answer denied 
liability, and controverted all of the material facts entitling plaintiff to recover 
as was averred in his petition, and upon trial, under the instructions given by 
the court, the jury returned a verdict for the full amount claimed. Defendant’s 
motion for a new trial was overruled, and from that order and the judgment 
pronounced on the verdict it prosecutes this appeal. A number of designated 
errors are argued in briefs of defendant’s counsel as grounds for reversal, amon 
which is that no proof or attempted proof of such disability was filed, or lenek 
to be filed, within “one year from the date of its commencement,” as is expressly 
required in the obligation of the insurance contracts upon which the action 
is based. Some of the other alleged errors we think are sufficiently meritorious 
to authorize a reversal of the judgment, but, since the one referred to is unmis- 
takably sufficient for that purpose, we will refrain frog discussing any of the 
others and pass them without further comment. 

[1] In the recent case of Metropolitan Life Insurance Co. v. Nusz, 261 
Ky. 281, 87 S.W.(2d) 607, we held that (quoting from the syllabus): “Where 
policy makes giving of notice or furnishing proof of loss a condition precedent 
to liability or provides for forfeiture if notice or proof of loss are not given 
within time specified, notice or proof of loss must be furnished within time 
specified, unless insurer waives requirement, or is estopped from relying on 
failure to so furnish notice or proof of loss.” The proof was not furnished 
within the specified time in that case nor was any waiver or estoppel available 
to plaintiff therein, and we reversed the judgment that he had obtained in the 
trial court. 

The case of Equitable Life Assurance Society of United States v. Adams, 
259 Ky. 726, 83 S.W.(2d) 461, 464, was one appealed from the same court and in 
which plaintiff therein sought to recover for the same kind of affliction produc- 
ing his alleged total and permanent disability, as based upon the identical clause 
in the insurance contracts upon which plaintiff herein bases this action. The 
proof in the Adams Case was not furnished within the 12 months required in 
his policy stipulation. The same physicians appeared for plaintiff in that case 
who also appeared for p!aintiff in this one, and their testimony in this case was 
in its essential features a repetition of that given by them in the Adams one. 
Also in that case, as well as in this one, they made similar statements in their 
proofs of loss with reference to other employees holding similar insurance con- 
tracts with defendant herein, and for which similar claims were made. But in 
the Adams Case, after an extensive review of all of our prior decisions, we held 
that the prescribed time for the furnishing of proof of one year from the com- 
mencement or inception of the insured’s disability was reasonable and enforceable. 
Such conclusion, so reached therein, was thus stated: “The allegation of Adams’ 
petition and his testimony, without contradiction, show that he did not furnish 
to the Equitable proof of his disability within twelve months after its commence- 
ment, hence it was entitled to a directed verdict. Other questions are discussed 
= briefs, but, entertaining the views herein expressed, it is unnecessary to consider 
them.” 

That case was followed by that of same appellant as here, Equitable Life 
Assurance of United States v. Daniels, from the same county and reported in 
261 Ky. 351, 87 S.W.(2d) 960, and in which the same physicians established the 
alleged proof of loss. The only difference between that (Daniels) case and the 
Adams one is that the plaintiff therein became disabled from the contraction of 
pulmonary tuberculosis instead of heart affection; but, following the Adams 
opinion and others therein referred to, the judgment rendered therein in favor 
of Daniels was reversed by us because of his failure to furnish proof in accord- 
ance with the policy provision. . 

In the still later case of same appellant, Equitable Life Assurance Society of 
United States v. Elkins, decided by us on November 29, 1935, and reported in 
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261 Ky. 591, 88 S.W.(2d) 37, the same conclusion was approved and applied, and 
the judgment that had been rendered by the same court in favor of Elkins was 
reversed because of his failure to make proof as required by the policy contract. 
In that case also the testimony of the same physicians was relied on to establish 
plaintiff’s claim and right to recovery. Curiously enough, it also appeared in that 
case that Elkins, a discharged employee of the same employer, discovered after his 
discharge that he had become afflicted with the same sort of heart trouble of which 
Skaggs complains in this case. Two inferences might be drawn from the develop- 
ments of those cases with reference to conditions in that particular locality, and 
which are, that heart trouble is quite prevalent therein, and that the physician wit- 
nesses of the respective plaintiffs in the cases referred to are not only experts in 
detecting its existence, but also in fixing the time of its commencement long after 
that fact happened. Nevertheless, the instant case must be determined, not upon 
such peculiarities, but upon the question of whether or not plaintiff has complied 
with his contract so as to entitle him to his asserted rights thereunder. Those cases 
expressly hold that the contract provision with reference to the giving of notice 
under the identical clause involved in this case was and is reasonable and enforce- 
able, and when not complied with, and there is an absence of waiver or estopping 
conduct on the part of the insurer, the provisions must be enforced if relied on. 

[2] Many cases are collected in the opinions referred to that were rendered by 
us prior to the dates of the rendition of any of them to the same effect, and in 
which we held that substantial compliance with such provisions was all that was 
required; but without that much compliance the defense based thereon would be 
available to defendant. So much was expressly said in the Elkins opinion which 
also referred to the recently prior Adams one. Further comment would seem to be 
unnecessary. But we deem it not improper to state that the conclusions reaehed in 
the opinions referred to would appear to be sound and should be applied even with- 
out them, since parties have the right to insert any reasonable stipulation in their 
contracts which is not contrary to law, and likewise that they should be bound 
thereby, unless the one sought to be held liable thereon has either waived or estopped 
himself to rely upon it. 

It therefore follows that the judgment appealed from was and is erroneous, and 
it is reversed, with directions to set it aside, and, if the evidence is substantially 
the same on another trial, should there be one, as it was on this one, defendant’s 
motion for a peremptory instruction in its favor should be sustained. The trial court 
is therefore directed to proceed with the case consistent with this opinion. 


NORTHWESTERN MUT. LIFE INS. CO. v. CARNEAL. 
Court of Appeals of Kentucky. Dec. 20, 1935. 
As Modified on Denial of Rehearing. March 3, 1936. 
90 Southwestern Reporter (2d) 1010. 


1. INSURANCE. . 

Requirement of policy that is merely modal or procedural must be given a 
liberal construction, and insurer will not be deemed in such matters to have intended 
to exact the impossible. 

(For other cases, see Insurance, Dec. Dig. § 146[3]) 

2. INSURANCE. 

Compliance with provision of life policy requiring furnishing of proof of 
disability before premiums became due or before policy lapsed, as condition prece- 
dent to waiver of premiums falling due after disability held waived, where insured 
prior to time premium became due became disabled and so remained until death. 


(For other cases, see Insurance, Dec. Dig § 362.) 


Appeal from Circuit Court, Todd County. 

Action by Ada V. Carneal against the Northwestern Mutual Life Insurance 
Company. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Bruce & Bullitt, William Marshall Bullitt, and Robert Lee Blackwell, all of 
Louisville, and White & Clark, of Hopkinsville, for appellant. 

W. E. Rogers, Jr., and H. W. Linton, both of Hopkinsville, for appellee. 
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MOTHERSHEAD v. NATIONAL LIFE & ACCIDENT INS. CO. No. 5143. 
Court of Appeal of Louisiana. Second Circuit. Feb. 5, 1936. 
165 Southern Reporter 464 
1. INSURANCE. 


Statement of superintendent of insurance company in inspection report on 
application for life policy that insured did not know his age, and that superintendent 
judged him to be 54, precluded insurer from raising defense of misstatement of 
insured’s age in beneficiary’s action for death benefits. 


(For other cases, see Insurance, Dec. Dig. § 379[4].) 


2. INSURANCE. 

Where it did not appear when insurer received proof of insured’s death, interest 
on unjustly withheld death claim would be allowed from date of agreed statement, 
in which it was stated that proof of insured’s death could be attached thereto (Act 
No. 17 of 1920, § 1). 


(For other cases, see Insurance; Dec. Dig. § 598.) 


ape from First Judicial District Court, Parish of Caddo; J. H. Stephens, 
Judge. 

Suit by Sallie Mothershead against the National Life & Accident Insurance 
Company. From the judgment, the plaintiff appeals. 

Reversed and rendered. 

T. Overton Brooks and Patrick D’Artois (both of Shreveport), for appellant. 

Wilkinson, Lewis & Wilkinson, of Shreveport, for appellee. 


BONIN v. NATIONAL LIFE & ACCIDENT INS. CO. No. 16163. 
. Court of Appeal of Louisiana. Orleans. Jan. 27, 1936. 
165 Southern Reporter 484. 
INSURANCE. ; 

Insurer which had reasonable opportunity to have medical examination, made, 
but which failed to do so, waived industrial life policy provision giving insurer 
right to declare policy void, where insured had suffered from certain specified 
diseases (Act No. 134 of 1934). 


(For other cases, see Insurance, Dec. Dig. § 389[9].) 


Appeal from First City Court of New Orleans; W. Alex. Bahns, Judge. 

Action by Mrs. Lydia Bonin, widow of Alderiese Bonin, against the National 
eS a Insurance Company. From the judgment, the defendant appeals. 

rmed. 

F. Carter Johnson, Jr., of New Orleans, for appellant. 

Titche & Titche and Robt. E. Friedman, all of New Orleans, for appellee. 

JANviER, Judge. 

Mrs. Lydia Bonin, the beneficiary designated in a policy of industrial life 
insurance, claims of defendant the proceeds of the said policy, alleging that, 
although the insured, Alderiese Bonin, has died, and though claim and proof 
of death have been duly filed, payment has been refused by the defendant com- 
pany. 

It is admitted that the policy was issued, that all premiums were duly paid, 
that the insured has died and that claim has been duly made and rejected. But 
it is averred by defendant that the death resulted from myocarditis, nephritis, 
and fibroid tuberculosis, and that the insured was suffering from the said ail- 
ments prior to the issuance of the policy, and it is contended that, by reason of 
this and because of a certain provision in the policy, there is no liability except 
for the return of the premiums which have been paid. 

The policy provision referred to reads as follows: “2. No obligation is 
assumed by the Company prior to the date hereof. If the insured is not alive 
or is not in sound health on the date hereof; or if before the date hereof, the 
Insured has been rejected for insurance by this or by any other Company, order 
or association, or, before said date, has had any pulmonary disease, or chronic 
bronchitis or cancer, or disease of the heart, liver or kidneys, unless such rejec- 
tion or previous disease is specifically recited in the ‘Space for Endorsements’ 
in a waiver signed by the Secretary, then, in any such case, the Company may, 
within the contestable period, declare this policy void and the liability of the 
Company shall be limited to the return of premiums paid on the Policy.” 
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Plaintiff maintains that the question of whether the insured had suffered 
from any of the specified diseases prior to the issuance of the policy is imma- 
terial because of the defendant’s failure to require a medical examination of 
the insured prior to the issuance of the policy, it being asserted that, because 
of the interpretation placed by the Supreme Court of Louisiana upon Act No. 
97 of 1908 in Eagan v. Metropolitan Life Ins. Co., 181 La. 16, 158 So. 575, 
defendant, having failed to exercise reasonable diligence to ascertain the true 
condition of the said applicant’s health, must be presumed to have known of 
the said diseases, assuming that they existed, and must be assumed to have waived 
= right to forfeit the policy on the ground of the prior existence of those 
diseases. 

Counsel for defendant concedes that the exact question which is now under 
discussion was considered by the Supreme Court in the Eagan Case, but main- 
tains that that decision need not now be considered as controlling because of 
the enactment by the State Legislature of an amendment to Act No. 97 of 1908, 
the said amendment being found in Act No. 134 of 1934, which reads as follows: 

“Section 1. Be it enacted * * * That Act 97 of 1908 be amended and re-enacted 
a ne an additional section to be known as Section 2, which shall read as 
ollows: 

“ ‘Section 2. Nothing in this Act shall be construed to require an insurance 
conanry, to cause a medical examination of an applicant to be made before issuing 
a policy. 

It is argued that the decision in the Eagan Case must be interpreted as holding 
that in no case can it be contended that due diligence to ascertain the true con- 
dition of health of the applicant has been exercised, unless a medical examination 
has been made, and from this it is in turn contended that that decision is in 
effect a declaration that no such policy may be issued unless there has been such 
examination. We are urged by counsel for defendant to view the amendment of 
1934 as an attempt by the State Legislature to avoid, in future cases, the result 
reached by the Supreme Court in the Eagan Case and as a declaration that the 
due diligence referred to in the statute has been exercised if, without medical 
examination, the agent of the insurer has done all that may be reasonably expected 
of a layman who desires to ascertain the true condition of an applicant’s health. 

It is true that the amendment specifically provides that the statute, as origin- 
ally enacted, shall not “be construed to require an insurance company to cause a 
medical examination of an applicant to be made before issuing a policy,” but 
we believe it to be equally true that the interpretation placed upon the act by 
the Supreme Court cannot be construed as requiring that, in all cases, there 
must be a medical examination. As we read that decision, it merely declares 
that, where it is reasonably possible to have a medical examination made, the 
failure to require it must be considered as a failure to exercise reasonable dili- 
gence. There may be many situations in which it is not reasonably possible to 
require a medical examination. In such cases, if the agent has done all else that 
may be reasonable to ascertain the true facts, then such reasonable diligence 
as is contemplated by the act will be held to have been exercised. Then, too, 
even where a medical examination is reasonably possible, the interpretation placed 
upon the act by the Supreme Court does not require that such examination be 
made. It merely provides that where the insurer fails to require such examination 
it shall accept the consequences of such failure. 

But, in determining that the amendment was not enacted as a consequence of 
the decision of the Eagan Case and as an attempt by the legislature to avoid in 
future cases the result reached in that case, we are, above all else, influenced by the 
fact that the Eagan decision was not rendered until after the said amendment had 
been enacted. The amendment was approved by the Governor of the state on July 
18, 1934, whereas the Eagan Case was not decided by the Supreme Court until 
November 26, 1934. 

We find no contention here that it would have been beyond the realms of 
reasonable possibility to have required a medical examination, and, since the 
deceased, according to the allegations of the petition, died in this city and was 
buried in this city, it must be assumed, in the absence of proof to the contrary, 
that such medical examination would have been reasonably possible. Therefore, in 
the absence of such examination, we cannot do otherwise than follow the decision 
of the Supreme Court reached in the Eagan Case and hold that, since defendant has 
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not shown the exercise of due diligence in attempting to ascertain the true condition 
of the applicant’s health before the issuance of the policy, it cannot now be per- 
mitted to present the defense that the applicant was suffering from any of the 
enumerated diseases. 

The judgment appealed from is affirmed. 

Affirmed. 





BUSH v. VICTORY INDUSTRIAL LIFE INS. CO. No. 16191. 
Court of Appeal of Louisiana. Orleans. Jan. 27, 1936. 
165 Southern Reporter (2d) 486. 
1. INSURANCE. 


Insurable interest does not arise from relationship alone, but relationship must 
be such that beneficiary has reasonable right to expect some pecuniary advantage 
from continuance of insured’s life. 

(For other cases, see Insurance, Dec. Dig. § 116[1].) 

2. INSURANCE. ; 

Grandaunt held not to have insurable interest in life of grandnephew on ground 
that she had reasonable expectancy of financial assistance from grandnephew in 
her later years, where grandaunt had always aided in supporting grandnephew. 

(For other cases, see Insurance, Dec. Dig. § 116[1].) 

3. INSURANCE. ; 

Application for and issuance of life policy to beneficiary as security for debt of 
insured is not “wagering scheme,” where amount of debt and face of policy are not 
out of proportion to each other. 

(For other cases, see Insurance, Dec. Dig. § 116[5].) 

4. INSURANCE. 

Debt of $20 due by grandnephew to grandaunt held not to give grandaunt an 
insurable interest in life of grandnephew to extent of $168 life policy, where there 
was no causal connection between existence of debt and application for policy. 

(For other cases, see Insurance, Dec. Dig. § 116[5].) 

5. INSURANCE. 

_Life policy taken out by insured which names as beneficiary a person who has 
no interest in life of insured is not void as “wagering contract,” or as against pub- - 
lic policy. 

(For other cases, see Insurance, Dec. Dig. § 119.) 

6. INSURANCE. 

Grandnephew’s knowledge and approval of policy on his life which had been 
applied for by his grandaunt and premiums on which had been paid by her, and 
his intention to reimburse grandaunt for such premiums, held not to give grand- 
aunt insurable interest in grandnephew’s life. 

(For other cases, see Insurance, Dec. Dig. § 116[5].) 

7. INSURANCE. 

_ Ordinarily, it will be presumed in absence of proof to contrary that bene- 
ficiary has insurable interest in life of insured, but where allegations of beneficiary’s 
petition plainly show lack of such interest, beneficiary must prove insurable interest. 

(For other cases, see Insurance, Dec. Dig. § 646[1].) 


Appeal from First City Court of New Orleans; Wm. V. Seeber, Judge. 

Action by Barbara Bush, wife of George Hudson, against the Victory Indus- 
trial Life Insurance Company. From a judgment of dismissal, the plaintiff 
appeals. 

Affirmed. 

Henican & Carriere, of New Orleans, for appellant. 

Chas. I. Denechaud and Ernest J. Robin, both of New Orleans, for appellee. 
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MORGAN et al. v. MOUNT OLIVE GRAND CHAPTER, O. E. S., OF 
JURISDICTION OF LOUISIANA. No. 1552. 
Court of Appeal of Louisiana. First Circuit. Feb. 20, 1936, 
165 Southern Reporter (2d) 726. 
1. INSURANCE. 


In action on benefit certificate, plaintiffs had burden to prove member was in 
good standing at time of her death. 

(For other cases, see Insurance, Dec. Dig. § 817[2].) 
2. INSURANCE. 

Evidence held to justify denial of recovery on benefit certificate on ground that 
member was not in good standing at time of her death. 

(For other cases, see Insurance, Dec. Dig. § 819[2].) 

Apeal from Sixteenth Judicial District Court, Parish of St. Mary; James D. 
Simon, Judge. 

Action by Charles Morgan and another against the Mount Olive Grand Chapter, 
O. E. * of the Jurisdiction of Louisiana. From an adverse judgment, the plaintiffs 
appea 

Affirmed. 

Charles E. Fernandez, of Franklin, for appellants. 

Lester Pailet, of New Orleans, for appellee. 


RATCLIFF v. LOUISIANA INDUSTRIAL LIFE INS. CO., Inc. No. 16264. 
Court of Appeal of Louisiana. Orleans. Feb. 24, 1936. 
165 Southern Reporter 881. 
1, INSURANCE. 


Clauses in industrial policy providing for payment of one-half of “the above 
mentioned benefit” if death occur after six months from issuance and clause pro- 
viding for payment of one-half of “the amount herein specified” if insured prior to 
issuance of policy had certain ailments or died from any of them before policy was 
in force more than one year held to result in ambiguity, requiring construction in 
manner most favorable to insured. 

(For other cases, see Insurance, Dec. Dig. § 515.) 

2. INSURANCE. 

Clause in industrial life policy providing for payment of one-half of “the above 
mentioned benefit” if death occur after six months from issuance and clause pro- 
viding for payment of one-half of “the amount herein specified” if insured prior to 
issuance of policy had certain ailments or died: from any of them before policy was 
in force more than one year held alternative and not cumulative in effect. 

(For other cases, see Insurance, Dec. Dig. § 515.) 


Appeal from First City Court of New Orleans; Val J. Stentz, Judge. 

Action by Ford Ratcliff against the Louisiana Industrial Life Insurance Com- 
pany, Incorporated. From an adverse judgment, defendant appeals. 

Amended, and, as amended, affirmed. 

See, also, 163 So. 428. 

Loys Charbonnet and E. B. Charbonnet, Jr., both of New Orleans, for appellant. 

Gill & Simon and Warren M. Simon, all of New Orleans, for appellee. 


KRAMER v. NEW YORK LIFE INS. CO. 
Supreme Judicial Court of Massachusetts. Suffolk. Feb. 27, 1936. 
200 Northeastern Reporter 390. 
1. INSURANCE. 


Fall on steps causing death of insured would constitute “external, violent, and 
accidental cause” within double indemnity provision of life policy. 


(For other cases, see Insurance, Dec. Dig. § 515.) 


2. INSURANCE. 

Provision of life policy that double indemnity benefit would not apply if death 
resulted directly or indirectly from illness or disease held to merely define bodily 
injury effected solely through external, violent, and accidental cause within double 
indemnity provision. 

(For other cases, see Insurance, Dec. Dig. § 515.) 
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3. INSURANCE. 

Double indemnity provision of life policy covering accidental death of insured 
would cover death resulting from an injury, even though injury produced disease, 
but would not cover death resulting from accident aggravating existing disease. 

(For other cases, see Insurance, Dec. Dig. § 515.) 

7. INSURANCE. 

In action on double indemnity provision of life policy, insuring against death 
from bodily injury effected through external, violent, and accidental cause, evidence 
of defendant's liability, where fall of insured aggravated a boil, resulting in his 
death, held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

Exception from Superior Court, Suffolk County; Macleod, Judge. 

Action of contract in the superior court by Esther A. Kramer against the New 
York Life Insurance Company. Verdict for plaintiff in the form of $3,385, and 
the defendant brings exception. 

Exception overruled. 

T. J. Krohn, of Boston, for plaintiff. 

F. H. Nash and B. Potter, both of Boston, for defendant. 


THOMPSON v. PRUDENTIAL INS. CO. OF AMERICA. No. 30572. 
Supreme Court of Minnesota. Feb. 7, 1936. 
265 Northwestern Reporter 28. 
1. INSURANCE. 


Insurer could not avoid liability on nonmedical examination life policy on 
ground that statements in application were willfully false and intentionally mislead- 
ing, where policy provided that no statement should avoid policy unless contained in 
application, and unless copy of application was indorsed on or attached to policy 
when issued, and application was not so attached or indorsed. 

(For other cases, see Insurance, Dec. Dig. § 134[3].) 

2. INSURANCE. , 

Breach of condition that policy should not take effect unless insured was in 
sound health at date of issuance held not to preclude liability on nonmedical exam- 
ination life policy in view of statute avoiding such policies only if statements in 
application were willfully false and intentionally misleading, though application was 
not attached to policy (Mason’s Minn. St. 1927, § 3396). 

(For other cases, see Insurance, Dec. Dig. § 291[2].) 


Syllabus by the Court. 

1. An insurer may not avail itself of the defense that statements made by the 
insured in an application for a nonmedical examination policy were willfully false 
and intentionally misleading unless the application is attached to the policy, where the 
policy contains a provision to that effect. 

2. Statute providing for avoidance of insurance policy issued without medical 
examination only if statements made in application were willfully false and inten- 
tionally misleading cannot be circumvented by the insurer by the insertion in the 
policy of a condition that the policy shall not take effect if the insured is not in 
sound health at the date of issuance thereof, and the rule is the same where the 
application is not attached to the policy. 

3. Claim that plaintiff voluntarily litigated question as to the sound health of the 
deceased held to be without merit. 

Appeal from District Court, Ramsey County; John W. Boerner, Judge. 

Action by Joseph Thompson against the Prudential Insurance Company of 
America. Verdict for plaintiff, and, from an order denying defendant’s motion for 
—— aoe the verdict or for a new trial, defendant appeals. 

rmed. 
Oppenheimer, Dickson, Hodgson, Brown & Donnelly, of St. Paul, for appellant. 
McMeekin & Quinn, of St. Paul, for respondent. 
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WHITE v. AMERICAN LIFE & ACCIDENT INS. C6. OF ST. LOUIS. 
N 


o. 2367. 
St. Louis Court of Appeals. Missouti. Feb. 4, 1936. 
Rehearing Denied Feb. . 1936, 
90 Southwestern Reporter (2d) 118. 
1. INSURANCE. 

Where it appeared that, prior to year before issuance of lifé policy, insured had 
been in hospital for treatment of ulcer, whether insured stifferéd from ulcers at 
time he procured policy, rendering policy void for false fépfeseritatiéfs as to 
insured’s health, held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668(7].) 

2. INSURANCE. 

In action on life policy, whether evidence sustained siibmission of issue of 
vexatious refusal by insurer to pay claim depended upon whether there was basis for 
belief that insurer’s refusal was willful and without reasonable cause as appearing 
to reasonable man before trial. 

(For other cases, see Insurance, Dec. Dig. § 668[1].) 

3. INSURANCE. : ; 

Whether insurer was guilty of vexatious refusal to pay beneficiary’s claim 
before suit was brought held for jury (Mo. St. Ann. § 5929, p. 4515). 

(For other cases, see Insurance, Dec. Dig. § 668[1].) 


4. INSURANCE. 

Instruction on issue of insurer’s vexatious refusal to pay beneficiary’s claim 
which defined vexatious as being synonymous with reasonable cause and did not 
raise issue of insurer’s good faith in requiring claim to be litigated held erroneous 
(Mo. St. Ann. § 5929, p. 4515). 

(For other cases, see Insurance, Dec. Dig. § 669[1].) 


Appeal from St. Louis Circuit Court; John W. Calhoun, Judge. 

“Not to be published in State Reports.” 

Action by Beatrice White against the American Life & Accident Insurance Com- 
pany of St. Louis. From an adverse judgment, the defendant appeals. 

Affirmed. 

Martin Farrow, of St. Louis, for appellant. 

Anthony Canzoneri, of St. Louis, for respondent. 


McCARTHY v. METROPOLITAN LIFE INS. CO. No. 23668. 
St. Louis Court of Appeals. Missouri. Feb. 4, 1936. 
Rehearing Denied Feb. 18, 1936. 
90 Southwestern Reporter (2d) 158. 
1. INSURANCE. 

Whether insured’s mother had been orally designated by insured as beneficiary 
of industrial life policy made payable to insured’s administratrix held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[1].) 

2. INSURANCE. 

In action by insured’s mother on industrial life policy payable to insured’s 
administratrix, upon theory that insured had orally designated mother as beneficiary, 
evidence showing payment of proceeds by insurer to insured’s administratrix held 
properly admitted, in view of conflict of evidence as to alleged designation. 

(For other cases, see Insurance, Dec. Dig. § 663.) 


Appeal from St. Louis Circuit Court; Erwin G. Ossing, Judge. 
“Not to be published in State Reports.” 
Action by Anna McCarthy against Metropolitan Life Insurance Company. From 
a judgment for defendant, plaintiff appeals. 
firmed. 
John P. Griffin, of St. Louis, for appellant. 


Fordyce, White, Mayne & Williams and R. E. La Driere, all of St. Louis, for 
respondent. 
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GORDON v. ROYAL NEIGHBORS OF AMERICA. No. 23642. 
St. Louis Court of Appeals. Missouri. Feb. 4, 1936. 
Rehearing Denied Feb. 18, 1936. 
90 Southwestern Reporter (2d) 198. 
1. INSURANCE. mel / e 

Statements in application for membership in beneficiary association are war- 
ranties, falsity of which will prevent recovery on certificate, regardless of _whether 
matters misrepresented contributed to insured’s death, since statute requiring mis- 
representation to contribute to event insured against to avoid policy does not apply 
to beneficiary associations (Mo. St. Ann. § 5732, n. 4373). 

(For other cases, see Insurance, Dec. Dig. § 723[1].) 

2. INSURANCE. 
; Whether insured misrepresented his age in application for benefit certificate held 
or jury. 

(For other cases, see Insurance, Dec. Dig. § 825[2].) 

3. INSURANCE. 

Whether insured, in his application for death benefit certificate, misrepresented 
fact that he had not been rejected by other insufance companies prior to making 
application held for jury. , 

(For other cases, see Insurance, Dec. Dig. § 825[2].) 

4. INSURANCE. 

In action on benefit certificate, records showing that insured had made appli- 
cation for insurance with other companies and had been rejected prior to applying 
for certificate held not conclusive as to whether insured had made such applications, 
where records depended for their admissibility upon identification and oral testi- 
mony. 

(For other cases, see Insurance, Dec. Dig. § 819[2].) 

5. INSURANCE. 

Whether insured, in application for death benefit certificate, falsely represented 
that he was in sound health and had not been treated for heart disease prior to 
application held for jury. 

(For other cases, see Insurance, Dec. Dig. § 825[2].) 

On Motion for Rehearing. 
7. INSURANCE. 

Knowledge of insurance agent is not imputed to insurer where there is fraud 
and collusion between agent and applicant for insurance, 

(For other cases, see Insurance, Dec. Dig. § 380. 

8. INSURANCE. 


Fraud and collusion between insurance agent and applicant for insurance will 
be presumed without direct proof where agent, with applicant’s knowledge, know- 
ingly inserts false answers in application. 

(For other cases, see Insurance, Dec. Dig. § 380. 

9. INSURANCE. 


Beneficiary association held not to have waived defense that insured made 
misrepresentations in his application for benefit certificate as to his previous rejec- 
tion by other insurance companies and as to soundness of his health, notwithstand- 
ing that falsity of such representations was known to association’s examining 
physician, where evidence showing such knowledge disclosed equal knowledge by 
insured. 

(For other cases, see Insurance, Dec. Dig. § 724[2].) 


Appeal from St. Louis Circuit Court; Frank Landwehr, Judge. 

“Not to be published in State Reports.” 

Action by Margie J. Gordon against the Royal Neighbors of America. Judg- 
ment for plaintiff, and defendant appeals. 

Reversed and remanded. 

Cobbs & Logan, of St. Louis, for appellant. 

Heideman & Heideman, of St. Louis, for respondent. 
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LIFE & CASUALTY INS. CO. OF TENNESSEE v. DE ARMAN. No. 4—4095. 
Supreme Court of Arkansas. Jan. 13, 1936. 
Rehearing Denied Feb. 17, 1936. 
90 Southwestern Reporter (2d) 206. 
1. INSURANCE. 

Rule that policy must be given liberal construction does not justify court in 
giving to language in contract any but its natural meaning and ordinary interpre- 
tation. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

2. INSURANCE. 
Language of policy should be construed by its ordinary meaning. 
(For other cases, see Insurance, Dec. Dig. § 146[2].) 

3. INSURANCE. 

Insured riding on runway extending along truck body while quieting animals 
hauled therein held not riding “inside” of truck within accident policy limiting 
liability of insurer to death caused by accident while insured was riding “inside” 
of truck or automobile; “inside,” which is the opposite of “outside,” meaning that 
insured must have been inside truck in place ordinarily occupied in driving or 
riding therein. 

(For other cases, see Insurance, Dec. Dig. § 452. 

Appeal from Circuit Court, Sebastian County, Fort Smith District; J. Sam 
Wood, Judge. 

Action by Ardena F. De Arman against the Life & Casualty Insurance Com- 
pany of Tennessee. Judgment for plaintiff, and defendant appeals. 

Reversed and dismissed. 

Sydney F. Keeble, of Nashville, Tenn., and Cravens, Cravens & Friedman, of 
Fort Smith, for appellant. 

Warner & Warner, of Fort Smith, for appellee. 


STONER v. NEW YORK LIFE INS. CO. No. 18429. 


Kansas City Court of Appeals. Missouri. Jan. 6, 1936. 
Rehearing Denied Jan. 27, 1936. 
90 Southwestern Reporter (2d) 784. 
1. INSURANCE. | 

Policies insuring against “total and permanent disability’ by which insured is 
wholly prevented from performing any work or following any occupation for profit 
are liberally construed to give insured indemnity for injury to extent that he is 
unable to carry on business or occupation which he was able to carry on before 
injury. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

2. INSURANCE. 

To be “totally disabled” within provisions of life policies insuring against total 
and permanent disability by which insured is wholly prevented from performing any 
work or following any occupation for profit, it is not required that insured should 
be absolutely helpless where injuries render him unable substantially to perform 
duties of occupation in usual and customary way. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

3. INSURANCE. 


Under life policy providing for payment of benefits for total and permanent 
disability, clause providing for discontinuance of disability benefits if insured per- 
formed any work or followed any occupation for profit held not to alter other pro- 
visions of policy, but to mean that insured would not be totally disabled when able 
to perform substantial and material acts of his occupation. 

(For other cases, see Insurance, Dec. Dig. § 516.) 


4. INSURANCE. tier 

Under life policy containing provision for total and permanent disability benefit 
payments, provision for discontinuance of disability payments if insured performed 
any work or followed any occupation for profit is to be considered along with other 
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provisions of policy and to be given same meaning, and not to be considered separ- 
ately as relating merely to insured’s conduct. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

5. INSURANCE. 

To be “totally disabled” within life policy providing for payment of benefits for 
total and permanent disability and that disability payments should cease if insured 
engaged in any occupation for profit, insured held not required to be utterly helpless 
and unable to perform any act in connection with his occupation, but to be entitled 
to benefits if unable substantially to do and perform acts of occupation. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

6. INSURANCE. 

In action for disability benefits under life policy, whether insured was totally 
disabled and unable substantially to carry on occupation of farming held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

7. INSURANCE. 

That insured was able to inspect conditions on farm in general way and give 
directions with respect thereto held not to prevent insured from being totally dis- 
abled within disability provisions of life policy, where evidence tended to show him 
totally disabled from doing all of substantial acts necessary to be done. 


(For other cases, see Insurance, Dec. Dig. § 516.) 


8. INSURANCE. 

Under disability provisions of life policy in application for which insured had 
stated occupation as that of farmer with duties as owning and operating grain and 
stock farm, insured held insured in occupation of farmer engaged in prosecution of 
business of farming. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

9. INSURANCE. j : 

That insured does that which he is unable to do without great physical pain or 
without endangering health or life, or that which common prudence would require 
one in his condition to desist from doing, does not as matter of law show that 
insured is not “totally disabled” within disability provisions of life policy, but ques- 
tion is for jury. 

(For other cases, see Insurance, Dec. Dig. § 668{11].) 

10. INSURANCE. 

In action on disability provisions of life policy, refusal of instructions in nature 
of demurrers to four counts in petition held not error. 

Petition contained four counts, each of which declared upon separate 
life policy containing disability provisions, seeking recovery for disability 
benefits and penalty, and set out policies in suit and applications therefor in 
which insured had stated occupation as that of farmer, and that his duties 
in full were those of farming, those of owner and operator of stock and 
grain farm, and owner and manager of general farm, respectively. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

11. INSURANCE. 

In action on disability provisions of life policy insuring against disability from 
performance of insured’s occupation of farming, instruction that insured could not 
recover if he could perform duties as owner and operator or manager of farm held 
error as comment on evidence, misleading and ignoring insured’s real occupation as 
that of farmer performing actual farm work and labor. 

“Farmer” is a person who directs business of farm and works at farm 
labor. 

(For other cases, see Insurance, Dec. Dig. § 669[12].) 

12. INSURANCE. 

In action on disability provisions of life policy, instruction that total disability 
to perform duties as owner and operator or as owner and manager of grain and 
stock farm means disability to perform usual and customary duties as such, and that 
insurer would not be liable for disability preventing plaintiff from performing duties 
as effectually as before, held not error. 

(For other cases, see Insurance, Dec. Dig. § 669[12].) 
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13. INSURANCE. 

Under disability provision in life policy, insurer would not be liable for dis- 
ability after which insured could perform usual and customary duties in usual and 
customary manner, “usual and customary way” meaning substantial way. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

14. INSURANCE. 

Under disability provisions of life policies, occupation in which insured was 
insured was-occupation which he was following at time policies were issued and at 
time he was injured and became disabled. 


(For other cases, see Insurance, Dec. Dig. § 516.) 


15. INSURANCE. 

In action on disability provisions of life policy, insuring against disability which 
would prevent insured from engaging in occupation of farming, instruction that 
insured could not recover if since disability he had performed duties as operator or 
manager of farm held error as misleading. 

(For other cases, see Insurance, Dec. Dig. § 669[12].) 

16. INSURANCE. 

Liability of insurer on disability provisions of life policy insuring against dis- 
ability preventing insured from engaging in occupation as farmer held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 


Appeal from Circuit Court, Buchanan County; J. V. Gaddy, Judge. 

“Not to be published in State Reports.” 

Action by Lewis K. Stoner against the New York Life Insurance Company. 
Judgment for defendant, and plaintiff appeals. 

Reversed and remanded. 

Culver, Phillip, Kaufmann & Smith, of St. Joseph, for appellant. 

Clark, Boggs, Peterson & Becker, of Columbia, and Brown, Douglas & Brown, 
of St. Joseph, for respondent. 


PAPP v. GRAND LODGE, A. O. U. W. No. 16. 
Court of Errors and Appeals of New Jersey. January 31, 1936. 
182 Atlantic Reporter 876. 
1. INSURANCE. 


Under life policy making general laws of association part of insurance contract 
and providing that no agent of association could waive conditions of contract, 
where general laws required beneficiary to be related to insured, association held 
not liable to beneficiary who was not related to insured, notwithstanding evidence 
that agents procuring application had knowledge of misrepresentation respecting 
relationship (1 Comp. St. 1910, p. 196, § 7; N. J. St. Annual 1932, § 20—10). 

(For other cases, see Insurance, Dec. Dig. § 771.) 


2. INSURANCE. L : 

Persons entering mutual insurance companies are presumed to know terms of 
charter and by-laws thereof. 

(For other cases, see Insurance, Dec. Dig. § 817[1].) 
3. INSURANCE. ; 

Condition contained in insurance contract cannot be altered or waived by agent 
without express authority, and then only in mode prescribed in contract. 

(For other cases, see Insurance, Dec. Dig. § 375[1].) 

Syllabus by~the Court. 


1. The decided weight of authority is to the effect that persons entering mutual 
insurance companies are presumed to know the terms of the charter and by-laws 
under which they are organized, and a condition contained in the insurance con- 
tract cannot be altered or waived by an agent, unless he has express authority so 
to do, and then only in the mode prescribed in the contract. 


2. Where the contract expressly contains restrictions as to the authority of 
representatives of the Order, to permit the provisions of the contract to be ignored 
and overridden by the unauthorized acts of a subordinate agent would in effect 
deny to the insurer the right to contract upon terms of its own selection. 
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Heher and Perskie, Justices, and Wells, Wolfskeil, and Rafferty, Judges, dis- 
senting. 

Appeal from the Supreme Court. 

Action by Mary Papp against the Grand Lodge of the Ancient Order of United 
Workmen. Judgment for plaintiff, and defendant appeals. 

Reversed. 

John C. Stockel, of Perth Amboy (Edward Gaulkin of Newark, on the brief), 
for appellant. 

David T. Wilentz, of Perth Amboy, for respondent. 


DOMANOWSKI v. PRUDENTIAL INS. CO. OF AMERICA. No. 4. 
Court of Errors and Appeals of New Jersey. Jan. 31, 1936. 
182 Atlantic Reporter 906. 
1. INSURANCE. 
' In action on life policy, charges.on presumption that death of insured was not 
suicidal held properly refused because substituting presumption for evidence. 


(For other cases, see Insurance, Dec. Dig. § 669[11].) 


The chief Justice, and Heher, Justice, dissenting. 

Appeal from Circut Court, Essex County. 

Action by Stella Domanowski against the Prudential Insurance Company of 
America. Judgment for defendant, and plaintiff. appeals. 

Affirmed. 

Collins & Corbin, of Newark (Edward A, Markley and Howard F. McIntyre, 
both of Jersey City, of counsel), for appellant. 

Lindabury, Depue & Faulks, of Newark (Walter F. Waldau, of Newark, of 
counsel), for respondent. 

Rarrerty, Judge. 4 

This is an appeal from a judgment for the defendant-respondent in an action 
based upon a contract of insurance rendered in the Essex county circuit court. The 
catise was tried by the circuit court judge with a jury. 

There was issued by respondent, on February 15, 1932, a policy of insurance 
on the life of Stanley Domanowski, in the face amount of $10,000, which policy also 
contained, in consideration of the payment of an extra premium, a provision as to 
accidental death in the event of which an additional $10,000 would be paid. The 
policy itself contained the provision that: “If within two years from the date here- 
of, the insured whether sane or insane shall die by suicide, the liability of the 
company shall not exceed the amount of the premiums paid on this policy.” The 
provision as to accidental death benefit provides, among other things, that the addi- 
tional $10,000 would be paid upon receipt of due proof that the death of the insured 
occurred during the continuance of the policy while there was no default in the pay- 
ment of premiums as a result, directly and independently of all other causes, of 
bodily injuries, effected solely through external, violent, and accidental means of 
which there is a visible contusion or wound on the exterior of the body, provided, 
however, that no accidental death benefit shall be payable if the death of the insured 
resulted from suicide while sane or insane, etc. 


Upon the death of the insured, he left him surviving his widow, appellant 
herein, and three children. This action is brought by the widow as the beneficiary 
of the policy. 

It appears that on the evening of June 6, 1932, insured left his home to attend 
a meeting of a fraternal society of which he was a director or officer, that he 
attended this meeting, and that some time before midnight he telephoned his wife, 
appellant herein, “that he was coming home in about ten minutes.” It appears 
further than on his way home insured stopped at a roadhouse in Clifton and had 
several drinks there. The only other persons at the roadhouse were the proprietor, 
one Pires, and a woman named Stella Sudol. While in the roadhouse, an argument 
occurred, during which insured exhibited a gun. Thereafter, according to the 
testimony of Pires and Stella Sudol, insured shook hands with Pires, said goodby, 
left the roadhouse, and went to his car. Pires testified that shortly after insured 
left his roadhouse he heard three shots, but that neither he nor Stella Sudol went 
out of the roadhouse to see what had happened. Subsequently, insured was dis- 
covered seated in his car at the wheel, with his head down and with his left arm 
extended out of the door. The persons who discovered the insured were fellow 
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members of the fraternal society who had gone in search of insured pursuant to 
inquiry from an employee of insured as to whether or not the latter was at the 
clubhouse of the society. Upon discovering insured in his automobile, the mem- 
bers of the searching party called out to the occupants of the roadhouse and were 
admitted therein. The only persons in the roadhouse, as before, were Pires and 
Stella Sudol. Insured, it was discovered by the searching party, was dead in his 
automobile. It was in evidence that insured had in his hand when discovered an 
automatic pistol and that there were several bullet wounds in his body. 


The complaint contained two counts; the first count being to recover the ordin- 
ary death benefits of the policy, and the second count being to recover the acci- 
dental death benefits in addition to the ordinary death benefits. Defendant answered, 
setting up as a defense, among other things, the allegation that insured died by 
suicide, within two years of the date of the policy. Trial of the action being had, 
the jury returned a verdict of no cause of action on both counts in favor of the 
defendant. 


Appellant assigned 36 grounds for reversal but now abandons all these except 
7. All of the grounds for reversal urged here have to do with the refusal of the 
trial court to charge certain requests which were as follows: 


1. “The plaintiff, Stella Domanowski, is entitled to the benefit of the pre- 
sumption that the death of the Insured was not caused by self destruction or 
suicide.” 


2. “In respect to every human death there is a presumption in law that such 
such death was not suicidal. Such presumption applies in this case and the burden 
y Pir sey evidence that the deceased came to his death by suicide is upon the 
de ee ri 


3. “If the jury is satisfied by a preponderance of the credible evidence that 
Stanley Domanowski did not commit suicide your verdict must be for the plaintiff 
for the full amount, to wit, $20,000.00 plus interest in the sum of $2,400.00, making 
a total of $22,400.00.” 


4. “Where a person is found dead the presumptions are that death was natural 
or accidental, and suicide will not be presumed.” 

5. “That the defendant having stated in open court that they would-call, and 
would in fact be happy to call Dr. Wassing, the failure to call him may be con- 
sidered by the jury and the jury may infer that if he had been called his testimony 
would have been unfavorable to the defendant.” 


6. “The jury may disregard the testimony of and are not bound by the con- 
clusions of the experts as to the number of entrance wounds or exist wounds, and 
if the jury desire they can give effect to the Bloomfield policemen that all three 
wounds were entrance wounds rather than the testimony of Dr. Norval that one 
of them was an exist wound.” 

7. “You have a right to consider in connection therewith that Dr. Norval and 
his assistant, Dr. Wassing, did not agree as to the findings.” 

The first, second, and fourth of these requested charges may be considered 
together. It seems to be conceded by appellant that the second request to charge 
was properly refused as to the second count but is urged as being proper as to the 
first count. There are no distinguishing words in this request to guide the jury in 
this distinction, and so it was properly refused. 

[2] The vice in these three requests is that they seek to substitute a presump- 
tion for evidence. The aid of a presumption may be invoked only to establish a 
prima facie case to entitle the party carrying the burden of proof to go to the jury 
or to require his opponent to go forward with the evidence. A presumption is 
applied by the court in a proper case to make that quantum of proof that, without 
which, the court would be obliged to nonsuit or direct a verdict. These requests 
are not amplified to instruct the jury that a presumption is not evidence and can- 
not be treated as evidence by the jury in reaching a verdict. These requests were 
properly refused. Kresse v. Metropolitan Life Ins. Co., 111 N. J. Law, 474, 168 A. 
634 


The third request to charge was charged in substance by the court. 

The fifth, sixth, and seventh requests to charge embody no proposition of 
law and the court was justified in refusing so to charge. 

The judgment below should be affirmed. 
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For affirmance: The Chancellor, Justices Lloyd, Case, Bodine, Donges, and 
Perskie, and Judges Hetfield, Dear, Wells, Wolfskeil, and Rafferty—11. 
For reversal: The Chief Justice and Justice Heher—2. 


ISRAEL v. TRAVELERS’ INS. CO. No. 104. 
Court of Errors and Appeals of New Jersey. Jan. 31, 1936. 
182 Atlantic Reporter 840. 
1. INSURANCE. 


Conflicting evidence whether tailor allegedly suffering from heart ailment was. 
wholly disabled within insurance policy held for jury, as against motions for nonsuit 
and directed verdict for insurer. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 


Syllabus by the Court. 

1. In passing on motions for nonsuit and for a directed verdict for the defend- 
ant, the court must assume as true all testimony which has been presented on behalf 
of the plaintiff, and he must be given the benefit of all lawful deductions therefrom. 
If this hypothesis will support a verdict for the plaintiff, the motions should be 
denied. 

2. A verdict should not be directed except where the evidence is so conclusive 
that reasonable minds could not differ as to the result to be reached. 

Appeal from Supreme Court. 

Action by Benjamin Israel against the Travelers’ Insurance Company. From a 
judgment for plaintiff, defendant appeals. 

Affirmed. 

John B,. Zabriskie, of Wyckoff, for appellant. 

Walter W. Weber, of Ramsey, for appellee. 

Wo FskEIL, Judge. 

Plaintiff sued for monthly disability benefits under a policy of insurance issued 
to him by defendant and for the return of a premium paid under protest. The ver- 
dict was for the plaintiff. From the judgment entered thereon defendant appeals. 

The argued grounds of appeal are that the trial judge erroneously refused to 
grant motions for a nonsuit and for direction of a verdict for defendant. Each 
motion was predicated upon the ground that the disability of the plaintiff was not 
such as to bring him within the purview of the policy which provided that: “Upon 
due proof that * * * the insured has become wholly disabled by bodily injuries 
or disease and will be continuously and wholly prevented thereby for life from 
engaging in any occupation or employment for wage or profit the Company will 
waive the payment of any premium * * * and will pay * * * the disability 
income stated.” ; 


The proofs at the trial disclosed that plaintiff was a tailor by occupation; that 
he became disabled in May, 1928, as the result of a heart ailment and was thereafter 
prevented from engaging in his usual occupation; that proof of disability was sub- 
mitted to the insurer; and that he received benefits under his policy until August, 
1933, when permanent disability was disputed and payment of benefits discontinued. 
He was corroborated by three physicians, two of whom described the disability as 
angina pectoris, and the other as sclerosis or a drying out of the heart. One of the 
physicians testified that plaintiff could do no work whatever, and another that he 
was a very sick man despite the fact that at times he attempts to do some work. 
For the defense one physician testified that although plaintiff was suffering from a 
slight enlargement of the heart, he should be able to engage in his usual occupation 
as a tailor except as to the use of irons or a pressing machine. Evidence was also 
given by several witnesses as to alleged business activities of the plaintiff, but this 
was contradicted on rebuttal by plaintiff’s wife and his employe. 


[1, 2] The rule of procedure to be observed in passing on motions for nonsuit 
and for a directed verdict for defendant has often been stated in this court. It is 
simply this: The court must assume as true all testimony which has been. presented 
on behalf of the plaintiff, and he must be given the benefit of all lawful deductions 
therefrom. If this hypothesis will support a verdict for the plaintiff, the motions 
should be denied. Fine & Jackson, etc., Corp. v. L. V. R. R. Co., 110 N. J. Law, 385, 
166 A. 184; Lipschitz v. N. Y. & N. J. Produce Corp., 111 N. J. Law, 392, 168 A. 
390; Kempf v. N. Y., O. & W. Ry. Corp., 112 N J. Law, 118, 169 A. 713; Repasky 
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v. Novich, 113 N. J. Law, 126, 172 A. 374. Applying the rule here it is manifest that 
the testimony on behalf of the plaintiff, if believed by the jury, would justify a 
conclusion favorable to him. Hence the motion for a nonsuit was properly denied. 

[3] There was no error in the refusal to direct a verdict for the defendant. A 
verdict should not be directed except where the evidence is so conclusive that reason- 
able minds could not differ as to the result to be reached. Obviously a fact issue 
had been raised by the defense; the testimony was conflicting and the court had no 
alternative except to submit the case to the jury for its determination. Conflicting 
testimony is always for the jury. Dickinson v. Erie R. R. Co., 85 N. J. Law, 586, 
588, 90 A. 305. 

The judgment is affirmed, with costs. 

For affirmance: The Chancellor, the Chief Justice, Justices Lloyd, Case, Bodine, 
Donges, Heher, and Perskie, and Judges Hetfield, Dear, Wells, Wolfskeil, and 
Rafferty—13. 

For reversal: None. 


HAHN v. METROPOLITAN LIFE INS. CO. No. 163. 
Court of Errors and Appeals of New Jersey. Jan. 31, 1936. 
183 Atlantic Reporter 146. 
1. INSURANCE. 


Life policy held avoided by material false statements in application, if made 
knowingly and fraudulently (2 Comp. St. 1910, p. 2869, § 1 (4). 

(For other cases, see Insurance, Dec. Dig. § 256[2].) 

2. INSURANCE. 

Whether insured, for whom insurer’s agent acted as interpreter, willfully and 
fraudulently made false statements in application for life policy, held for jury on 
conflicting evidence concerning insured’s understanding of English, and on issue 
whether medical examiner actually asked questions ostensibly answered by insured 
(2 Comp. St. 1910, p. 2869, § 1 (4). 

(For other cases, see Insurance, Dec. Dig. § 668[6].) 

4. INSURANCE. 

In action on life policy, whether insured willfully and fraudulently made false 
statement in application that no other application was pending held for jury on testi- 
mony of insurer’s agent that insured told agent of pending application; there being 
no evidence supporting contention as to collusion and fraud on part of agent and 
insured (2 Comp. St. 1910, p. 2869, § 1 (4). 

(For other cases, see Insurance, Dec. Dig. § 668[6].) 

Appeal from Supreme Court. 

Action by Emma Hahn against the Metropolitan Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. 

Affirmed. ; 

Clifford I. Voorhees, of New Brunswick, for appellant. 

David T. Wilentz, of Perth Amboy, for respondent. 


UNION CENTRAL LIFE INS. CO. v. ELIZABETH TRUST CO. et al. 
Court of Chancery of New Jersey. Feb. 14, 1936. 
183 Atlantic Reporter 181. 
1. INSURANCE. 

Named beneficiary of life policy has vested property right of which he cannot 
be divested except in manner provided in policy. 

(For other cases, see Insurance, Dec. Dig. § 586.) 

2. INSURANCE. 

Where right of secondary or alternative beneficiary under life policy is con- 
tingent on survivorship, burden of proof of first beneficiary’s prior death is on those 
who assert it. 

(For other cases, see Insurance, Dec. Dig. § 646[1].) 

3. INSURANCE. 


As respects right to proceeds of life policy, law does not require absolute and 
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direct proof of survivorship, but only such proof as is convincing to mind of 
ordinary reasonable individual. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

5. INSURANCE. 

Where insured, whose estate was alternative beneficiary of life policy, mur- 
dered wife, who was first beneficiary, and then committed suicide, and insured had 
right to change beneficiary, insured’s administrator held entitled to proceeds of 
policy, since there was no intent to profit by crime. 

(For other cases, see Insurance, Dec. Dig. § 589.) 


Syllabus by the Court. 

1. One named as beneficiary in a life insurance policy has«a vested property right 
of which he cannot be divested except in the manner provided in the policy. 

2. Where the right of a secondary or alternative beneficiary is contingent upon 
the fact of survivorship, the burden of proof of the prior death of the first bene- 
ficiary is upon those who assert it. 

3. The question of survivorship in such case is one of fact to be supported 
according to the usual rules of evidence. : 

4. The law does not require absolute and direct proof of survivorship, but only 
such proof as is convincing to the mind of the ordinary reasonable individual. 

5. No man shall found a claim upon his own iniquity, or acquire property by—his 
own crime. 

6. This rule is founded upon public policy based upon the theory that to permit 
a person to profit by his felonious act would put a premium on crime. 

7. When the reason for the application of the rule does not exist, it cannot be 
invoked. f 

8. Therefore, where an insured, whose estate is alternative beneficiary of the 
policy, murders his wife, the first beneficiary, and then commits suicide, the insured 
having the tight to change the beneficiary, there being no intent to profit by the 
crime, the insured’s administrator is entitled to the insurance moneys payable on the 
death of the insured. 

Bill of interpleader by the Union Central Life Insurance Company against the 
Elizabeth Trust Company, administrator of the estate of Archibald McCallum, 
deceased, and others. On final hearing. 

Decree for named defendant. 

Collins & Corbin, of Jersey City, for complainant. 

Louis C. Lehmann, Jr.,.of Elizabeth, for defendant Elizabeth Trust Co. 

Joseph T. Hague, of Elizabeth, for defendant John J. Rolston and others. 


CITY BANK FARMERS TRUST CO. v. EQUITABLE LIFE ASSUR. SOC. 
OF THE UNITED STATES et al. 
Supreme Court, Appellate Division, First Department. Feb. 7, 1936. 
285 New York Supplement 250. 
1. INSURANCE. 


Insurers held justified in rejecting claim for double indemaity for accidental 
death under life policies, where proofs stated that death was caused by carbon 
monoxide but alleged no fact from which it could have been inferred that death 
was accidental. 

(For other cases, see Insurance, Dec. Dig. § 543.) 

2. INSURANCE. 

In action for double indemnity for accidental death under life policies, insurers 
did not waive objection that death was not accidental by rejecting claim without 
reference to sufficiency of proofs of death, where no proof had been submitted that 
death was accidental, and proof affirmatively showed that no liability existed. 

(For other cases, see Insurance, Dec. Dig. § 559[2].) 

Appeal from Supreme Court, New York County. 

Action by the City Bank Farmers Trust Company, as trustee under an agree- 
ment dated November 13, 1929, made with Raymond J. Bower, now deceased, against 
the Equitable Life Assurance Society of the United States and others. From a 
judgment of the Supreme Court, entered on a verdict in favor of plaintiff, defendants 
separately appeal. 
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Reversed, and complaint dismissed. 

Argued before Martin, P. J., and O’Malley, Untermyer, Dore, and Cohn, JJ. 

Alexander & Green, of New York City (Peter C. Mann, of New York City, of 
counsel), for appellant Equitable Life Assur. Soc. 

Frederick L. Allen, of New York City (Bayard H. Ames, of New York City, 
of counsel; Louis W. Dawson, of New York City, on the brief), for appellant 
Mutual Life Ins. Co. 

Tanner, Sillcocks & Friend, of New York City (Dean Potter, of New York 
City, of counsel) for appellant Metropolitan Life Ins. Co. 

Mitchell, Taylor, Capron & Marsh, of New York City (George S. Mittendorf, of 
New York City, of counsel; Arnold Furst and Paul E. Bermingham, both of New 
York City, on the brief), for respondent. 

UNTERMYER, Justice. a. 

We think the cause of action as to each defendant is controlled by the decision 
in Wachtel v. Equitable Life Assur. Soc. of United States, 266 N. Y. 345, 194 N. E. 
850, and that the judgment as to each must be reversed, and the complaint dis- 
missed. 

It was a condition of liability under each policy not only that death should have 
resulted from accidental cause, but that due proof of that fact should have been 
submitted to the insurers. No such proof was submitted to any of the defendants. 
The claimant’s affidavit merely sets forth in each case that death was caused by 
carbon monoxide gas, which under the facts set forth in the proofs was indicated 
to have been not the result of accident but suicide. In the case of the Equitable 
Life Assurance Society, the physician’s affidavit, included in the proof of death, 
contains ‘the specific statement that death was not the result of accident. In the 
case of the Metropolitan Life Insurance Company in the physician’s affidavit, also 
included in the proof of death, the answer given to the question: “Was death due 
to homicide or accident? If accident, give particulars and date’—was “Probable 
suicide”; and, in answer to the further question, whether there was any cause for 
the death proximate or remote in the family history, the answer was, “Family history 
of mental disease.” In the case of the Mutual Life Insurance Company, the physi- 
cian’s affidavit contains no answer to the question whether death was caused by 
accident, but there is included a certified copy of the coroner’s inquest, to which the 
affidavit makes reference, in which it was found by the coroner’s jury that death was 
caused by carbon monoxide gas voluntarily administered by the deceased, and the 
answer to the question, whether the last illness was complicated by previous infirm- 
ity, was, “Some question of previous mental disease.” 

1, 2] It is undoubtedly true that, in submitting its proofs of death, the plaintiff 
could have repudiated the statements of the physician who made these affidavits and 
could have asserted that the death was accidenal. That, however, the plaintiff did 
not do. It merely submitted proof from which each insurer must have concluded 
that the death was suicidal, without alleging any fact from which it could have. been 
inferred that it was accidental. Upon such proofs the defendants were justified in 
rejecting the claim for double indemnity, nor did they waive that objection by 
rejecting the claim without reference to the sufficiency of the proofs of death, where, 
as here, no proof had been submitted that the event had happened upon which the 
liability of the insurers depended, and where, as here, the proof submitted affirm- 
atively showed that no liability existed. Wachtel v. Equitable Life Assurance 
Society of United States, supra. The judgment should be reversed, with costs, and 
complaint dismissed as to all the defendants, with costs. 


Judgment reversed, with costs, and the complaint dismissed, with costs. All 
concur. 


HEFFERNAN v. METROPOLITAN LIFE INS. CO. ; 
Municipal Court of City of New York, Borough of Manhattan, Fourth District. 
Dec. 12, 1935. 
285 New York Supplement 202. 


1, INSURANCE. 
In action on life policy providing that insurer could declare policy void if 
insured was not in sound health when policy issued, insurer had burden of proving 
that insured was not in sound health at time of issuance of policy. 
(For other cases, see Insurance, Dec. Dig. § 646[3].) 
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2. INSURANCE. 

Under policy voidable if insured was not in sound health when policy was 
issued, insurer held not liable where policy was issued about two months after 
beginning of 3-month period during which insured was treated at hospital three or 
four times a week, and plaintiff had failed to show that insured was in sound health. 

(For other cases, see Insurance, Dec. Dig. § 291[5].) 

Action by James A. Heffernan, as executor of the estate of Mary Sawyer, 
deceased, against the Metropolitan Life Insurance Company. 

Complaint dismissed. 

— M. Grady, of New York City, for plaintiff. 

anner, Sillcocks & Friend, of New York City (Leonard M. Gardner, of 
New York City, of counsel), for defendant. 


FINK v. NEW YORK LIFE INS. Co. 
City Court of New York, New York County. Feb. 5, 1936. 
285 New York Supplement 440. 
1. INSURANCE. 


While burden rests on plaintiff in action to recover double indemnity benefits 
under life insurance policies for alleged accidental death of insured to show that 
cause of death was accidental, plaintiff need not prove that deceased did not com- 
mit suicide, unless defendant sufficiently rebuts presumption against suicide. 

(For other cases, see Insurance, Dec. Dig. § 646[8].) 

2. INSURANCE. 

_ Evidence in actions to recover double indemnity benefits under life insurance 
policies for alleged accidental death of insured held sufficient to show that insured’s 
death was accidental as against defense of suicide. 

(For other cases, see Insurance, Dec. Dig. § 665[6].) 

3. INSURANCE. 

To establish accidental death of insured in action for double indemnity benefits 
under life insurance policies, direct and positive evidence on subject is unnecessary ; 
circumstantial or other evidence justifying fair and reasonable inference that death 
resulted from external, violent, and accidental means being sufficient. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

4. INSURANCE. \ 

Defense of suicide in action to recover double indemnity benefits under life 
insurance policies for alleged accidental death of insured must be pleaded and 
proved by defendant. 

(For other cases, see Insurance, Dec. Dig. § 645[1].) 

5. INSURANCE. | 

_. Physician’s testimony in actions to recover double indemnity benefits under 
life insurance policies for accidental death of insured that insured suffered from 
incurable ailment known as Hodgkin’s disease held insufficient to sustain burden on 
insurer to prove defense of suicide. 

(For other cases, see Insurance, Dec. Dig. § 665[6].) 

Two actions, tried together, by Bessie Fink against the New York Life Insur- 
ance Company. 

arg for plaintiff. 

arold M. Phillips, of New York City, for plaintiff. 


Louis H. Cooke and Kenneth de F. Carpenter, both of New York City, for 
defendant. 


ROSENTHAL v. EQUITABLE LIFE ASSUR. SOC. OF THE 
UNITED STATES. 
Supreme Court, Appellate Division, Second Department. Feb. 21, 1936. 
285 New York Supplement 555. 
1. INSURANCE. 


Where life policy provision regarding disability payments before age sixty 
and after age sixty were ambiguous, insured, suffering disability before reaching 


Life] Morrison v. New York Life Ins. Co. 47 


age of sixty but at time after anniversary of policy nearest to his 60th birthday, held 
entitled to disability payments. 

(For other cases, see Insurance, Dec. Dig. § 516.) 
2. INSURANCE. 

Doubtful or ambiguous provisions of life policy must be construed favorably 
to insured and against insurer preparing policy. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 


Action by Max Rosenthal against Equitable Life Assurance Society of the 
United States. From an adverse order, defendant appeals. 

firmed. 

Argued before Lazansky, P. J., and Young, Carswell, Davis, and Adel, JJ. 

James D. Ewing, of New York City, for appellant. 

David Schneir, of New York City, for respondent. 

Per Curiam. 

Action brought in the municipal court of the city of New York, borough of 
Brooklyn, to recover disability benefits under the provisions of a life and endow- 
ment policy. The municipal court made two orders, one denying plaintiff’s motion 
for summary judgment, and the other granting defendant’s motion for the same 
relief. It also entered a judgment dismissing the complaint on the merits. The 
plaintiff appealed to the Appellate Term, which reversed the orders and judg- 
ment, denied defendant’s motion, and granted plaintiff’s motion. From the order 
of the Appellate Term, the defendant appeals to this court. 

[1, 2] The provisions in respect to the payment of disability before age sixty 
and after age sixty were ambiguous. The plaintiff suffered disability before he 
reached the age of sixty,. but at a time after the anniversary of the policy nearest to 
his sixtieth birthday. Under the construction given by the appellant insurance com- 
pany, he would not receive disability benefits, but would only be entitled to the waiver 
of premiums which the policy provided should occur “after attaining age sixty.” If 
we adopt this construction literally, there would be a period during which the plain- 
tiff would not be protected at all—from February 1, to July 14, 1934. The lan- 
guage of the policy is that of the company, and if the meaning thereof is doubtful 
or ambiguous, it must be construed favorably to the insured. Marshall v. Com- 
mercial Travelers’ Mut. Acc. Ass’n, 170 N. Y. 434, 438, 63 N. E. 446, and Nellis 
v. Western Life Indemnity Co., 207 N. Y. 320, 100 N. E. 1119. 

Order of Appellate Term unanimously affirmed, with costs. 


MORRISON v. NEW YORK LIFE INS. CO. 


Supreme Court, Appellate Division, First Department. Feb. 21, 1936. 
55 New York Supplement 644. 
INSURANCE. 

Insured, who had paid yearly premiums under life policy containing disability 
clause for five years after disability before filing claim for disability benefits, held 
precluded from recovering premiums paid, where policy provided for waiver of 
premiums only after filing of notice of disability and proof thereof. 

(For other cases, see Insurance, Dec. Dig. § 198[1].) 

Action by Isidore D. Morrison against the New York Life Insurance Com- 
pany. Judgment for defendant (154 Misc. 639, 278 N. Y. S. 55), and plaintiff 
appeals. 

Affirmed. 

Argued before Martin, P. J., and Glennon, Untermyer, Dore, and Cohn, JJ. 

G. T. Margolish, of New York City, for appellant. 

D. C. Lee, of New York City, for respondent. 

Per Curiam. 

The action was brought to recover the sum of $4,817, representing the ae 
amount of five annual premiums in the sum of $963.40 each due on the 21st 
of November, 1928, to 1932, inclusive, under a policy of life insurance issued ys 
defendant on the life’ of plaintiff. The policy contained a provision for total and 
permanent disability benefits. On November 1, 1928, plaintiff became totally and 
permanently disabled. He did not notify defendant nor furnish proof of this dis- 
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ability until August 24, 1933. The policy provided that premiums would be waived 

after filing of notice of disability and proof thereof. 

6 ad _ in favor of defendant unanimously affirmed, with costs. No opinion. 
rder filed. 


LEONARD v. PACIFIC MUT. LIFE INS. CO. OF CALIFORNIA. No. 99. 
Supreme Court of North Carolina. Feb. 26, 1936. 
183 Southeastern Reporter 723. 
1. INSURANCE. 


Whether insured, a farmer, was totally and permanently disabled within dis- 
ability clause of life policy held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

2. INSURANCE. 

Jury, under proper instructions, must determine whether insured has suffered 
such total disability within policy as to render it impossible to follow gainful occupa- 
tion. 

“Engaging in gainful occupation” within disability clause of policy is 
ability of insured to work with reasonable continuity in his usual occupation, 

or in such an occupation as he is qualified physically and mentally, under all 

the circumstances, to perform substantially the reasonable and essential duties 

incident thereto. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

Appeal from Superior Court, Nash County; Cranmer, Judge. 

Action by Charlie Lee Leonard against the Pacific Mutual Life Insurance Com- 
pany of California. From a judgment as of nonsuit, plaintiff appeals. 

Reversed. 

It is admitted by the pleadings that on the 23d day of October, 1924, the defend- 
ant issued to the plaintiff a life insurance policy in the amount of $2,000, which con- 
tained a permanent total disability provision to the effect that if the insured became 
totally and permanently disabled before reaching the age of 60 years that the com- 
pany would waive the payment of all future premiums and pay to the insured a 
monthly income of $30, such waiver to be effective and the first such monthly pay- 
ments to become due and the period of liability to commence as of the date of 
receipt at the home office of the company of due written proof of such disability. 
The policy also contained the following: “Permanent Total Disability, as used herein, 
is defined to mean: (1) * * * (2) Disability caused by accidental bodily injury 
or disease which totally prevents the Insured from performing any work or engaging 
in any occupation or profession for wages, compensation or profit and which shall 
have totally and continuously so prevented the Insured for not less than ninety days 
immediately preceding the date of receipt of due written proof thereof; or (3) 
* * *” Tt is also admitted that the defendant received notice of a total and per- 
manent disability claim from the plaintiff more than 90 days later, January 18, 1934, 
the daté such disability is claimed and alleged to have commenced. 

The plaintiff introduced his evidence, and at the conclusion thereof the defend- 
ant moved to dismiss the action and for judgment as of nonsuit, which motion was 
allowed and from judgment entered accordingly, the plaintiff appealed, assigning 
errors. 

I. T. Valentine, of Nashville, for appellant. 

J. M. Broughton and W. H. Yarborough, both of Raleigh, for appellee. 

SCHENCK, Justice. 

The sole question presented by this appeal is whether the plaintiff’s evidence 
was sufficient to be submitted to the jury upon the question of his permanent total 
disability as defined in the policy. 

The plaintiff testified as follows: “I have worked on the farm all my life. I 
have never done anything else but farm, never done anything but that. I have done 
anything that come to hand on -the farm, grubbed plant beds, worked in new 
grounds, made corn, tobacco, cotton and peas. I plowed, primed tobacco, cured 
tobacco, raised tobacco and pulled fodder. Along about the first of the year 1934, 
I was feeling nervous and troubled alittle with internal soreness, or maybe two 
years prior to that, I was slightly bothered about working and I had to take some 
little treatment from Doctor Martin once and from Doctor Coppedge. The first of 
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January 1934, I became so sore and nervous I could not do anything. I had to quit 
work, my genital organs were sore, swollen and inflamed. I was swollen and sore 
in my back, hip, feet and hands. My fingers were stiff in the morning and I was 
nervous. My heart troubled me only on exertion, getting around pretty brisk made 
by heart work faster and made me much more nervous. I was disabled because of 
soreness in my genital organs and through my body and hip joints and feet and 
stiffness in my fingers and it knocked me out completely. I have been continuously 
unable to work on the farm since January 18, 1934, and I am still in that condition. 
I was directed by the defendant, the Insurance Company who issued the policy, to 
go to Dr. Paul Whitaker, in Kinston, for an examination. I was directed to go to 
Dr. Paul Whitaker for examination after I filed my claim for disability. Dr. Paul 
Whitaker examined me at that time and at the request of the defendant I have again 
offered myself today for examination by Dr. Paul Whitaker and he examined me 
again today. Owing to the internal soreness and impairment to my disegtion about 
January 18, 1934, I got so I could not eat, I had to live on a very restricted diet 
such as milk and a few eggs and things like that and I couldn’t sleep any at nights. 
Sometimes I would go all night and not sleep any at all, sometimes sleep half a 
night. In the early spring of last year I tried to do some light work such as feeding 
a fertilizer sower and I found I couldn’t. When I attempted to I became sore and 
nervous and had to give it up. The first of June I was feeling some better, taking 
treatment all the time and I felt improved up some and I decided to try to chop 
cotton. I chopped cotton about a day and a half, not very hard. I would stop and 
rest awhile at the end of a row and this same genital trouble became worse and it 
made me very nervous and made my heart run faster. When I would be out trying 
to chop I would get tired and get to the end of the row and rest some and then chop 
another row. I have found since then most any time in riding about any distance I 
couldn’t do any riding much and driving makes this whole side sore (indicating his 
right side) makes: my hip joint extremely sore. If I drive from my residence to 
Nashville or Rocky Mount and back home I am laid up for two or three days and I 
can’t sleep but very little. I drove to Mr. Wood’s store and Mr. Walker’s store, two 
miles, this year, and I haven’t been to town as much as once a month. Some of my 
neighbors have seen me trying to work and I have discussed with them my condition 
and I have told some of my neighbors I couldn’t work. I have been to two Doctors 
this year. Since having to stay very quiet and keep from being sore and suffering I 
have got to be very forgetful. It seems like my power of concentration is not as 
good as before. I don’t own any farm land. My brother Clyde and I have lived 
with our mother on her farm. I had charge of my mother’s farm from 1920, until 
January of last year. My brother Clyde has had charge of it since then. I cannot 
continue to perform with reasonable continuity any work on the farm.” 

C. Clyde Leonard, brother of the plaintiff, testified among other things, that his 
brother prior to January, 1934, was able and did do manual labor such as mauling, 
ploughing, chopping, working, tobacco and anything that came to hand on the farm, 
but that “since January 18, 1934, has not been able to carry on with reasonable con- 
tinuity the usual work of a farmer. Since January 1934, he has tried chopping a 
little in June and the latter part of May, and he had to quit. It made him sore. I 
saw in his face expressions of pain. He told me how he suffered. He could not 
rest at night if he did any work hardly and it made him sore to work. I have 
looked after the farm since January 1934.” 

Dr. C. T. Smith, a medical expert; testified that he had examined the plaintiff 
and that “my diagnosis was that he had neurasthenia, condition of the nerves in 
which he gets fatigued very easily and does not have the stamina to carry on,” and 
that “in my opinion Mr. Leonard is not able to carry on with reasonable continuity 
the essential duties of a farmer.” 

R. L. King testified that he was a neighbor of the plaintiff and had known him 
for 20 years and saw him often and that “from my observation of Mr. Charlie Lee 
Leonard I don’t think he could carry on with reasonable continuity the reasonably 
essential work of a farmer on the farm he was living on in January 1934.” 

A. W. Jenkins testified that he had known the plaintiff all his life and that up to 
January 1, 1934, he had done practically all kinds of work on the farm, and further, 
that “I have an opinion satisfactory to myself from my observation and knowledge 
of Mr. Leonard as to whether he is, or has been since January 1934, able to carry on 
with reasonable continuity the essential elements necessary for farming operations 
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and in my opinion he cannot, with any accuracy. There might be times when he 
could, but I do not think he could be depended on.” 

Dr. Paul Whitaker of Kinston testified that he had examined the plaintiff at the 
behest of the defendant, first on September 12, 1934, and again on the day of the 
trial, and in response to the following question made the following answer: “Q. I 
will ask you this question, if in your opinion the plaintiff, when you examined him 
on September 12, 1934, and now, I ask you if he could, in your opinion, follow, do 
with reasonable continuity, substantially all of the material acts necessary to the 
prosecution of the business of a farmer in the usual and customary manner of a 
farmer? A. I think he could do part of them, and part of them he could not.” 

[1] While there are other portions of the testimony of these witnesses that do 
not tend to support the contentions of the plaintiff, all of the evidence, when con- 
strued in the light most favorable to the plaintiff, we think was sufficient to be 
submitted to the jury, and therefore hold that the trial judge erred in sustaining the 
motion for judgment as of nonsuit. 

[2] This case is governed by Bulluck v. Mutual Life Insurance Co., 200 N. C. 
642, 158 S. E. 185, 187, where it is emphasized that the policy of the law of this 
state, in cases of this kind, is to submit conflicting evidence to the jury upon the 
theory that in the last analysis the jury is the weighmaster of the evidence. Also in 
the same case, in construing a disability provision similar to the one in the instant 
case, it is said: “The reasoning of the opinions seems to indicate that engaging in a 
gainful occupation is the ability of the insured to work with reasonable continuity 
in his usual occupation or in such an occupation as he is qualified physically and 
mentally, under all the circumstances, to perform substantially the reasonable and 
essential duties incident thereto. Hence, the ability to do odd jobs of comparatively 
trifling nature does not preclude recovery. Furthermore, our decisions, and the 
decisions of courts generally, have established the principle that the jury, under 
proper instructions from the trial judge, must determine whether the insured has 
suffered such total disability as to render it ‘impossible to follow a gainful occupa- 
tion.’” See, also, Fields v. Equitable Life Assur. Co., 195 N. C. 262, 141 S. E. 743; 
Baker v. AStna Life Insurance Co., 206 N. C. 106, 172 S. E. 882. 

Reversed. 


CONSERVATIVE LIFE INS. CO. v. BOLLINGER. 
Court of Appeals of Ohio, Lucas County. May 13, 1935. 


200 Northeastern Reporter 149. 

INSURANCE. a ; 

Life policy held in force at insured’s death under provision automatically 
extending insurance in event of premium default, where insured’s letters failed to 
show exercise of option to take either cash or loan on policy within time prescribed 
after default, and insured died before insurer consented to pay cash value requested 
by subsequent letter. 

(For other cases, see Insurance, Dec. Dig. § 367[1].) 

Syllabus by the Court. : . 

Where the insured under a life insurance policy dies while negotiating with 
the insurance company as to the cash surrender or loan value, the policy is auto- 
matically extended under its provisions, although the current year premium is 
unpaid. 
Action by Adah Bollinger against the Conservative Life Insurance Company. 
To oe . judgment for plaintiff, defendant brings error—[Editorial Statement.] 

rmed. 

Frederick W. Gaines, of Toledo, for plaintiff in error. 

Joseph O. Eppstein and Okun & Friedman, all of Toledo, for defendant in 
error. 


MID-CONTINENT LIFE INS. CO. v. ATLAS LIFE INS. CO. No. 25152. 
Supreme Court of Oklahoma. Feb. 11, 1936. 
54 Pacific Reporter (2d) 601. 
1. INSURANCE. 


Insurer which issued life policy with provision for disability benefits, reinsuring 
only ordinary life insurance, and which paid disability benefits thereunder and when 
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insured died settled with beneficiary by issuing certificate of her right to receive 
remaining payments, held not entitled to reinsurance benefits, since disability bene- 
fits and not death benefits were paid to beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 684.) 

2. INSURANCE. 

Evidence justified finding that insurer and reinsurer had compromised and 
settled controversy respecting reinsurer’s liability on life policy under reinsurance 
contract in accord with reinsurer’s contention, by return of unearned premium, so 
as to preclude suit by insurer. 

(For other cases, see Insurance, Dec. Dig. § 686.) 

Syllabus by the Court. 

1, Where A insurance company enters into a contract with B insurance com- 
pany for mutual reinsurance of their insurance policies, upon application therefor 
under the conditions of the reinsurance contract, and where A issues a policy to 
M for the coverage stated as follows: “A Life Insurance Company, agrees to pay 
Three Thousand Dollars (the face amount of this policy), upon receipt of due 
proof of the death of insured, M, the insured, to F, (wife) Beneficiary (with right 
on the part of the insured to change the beneficiary), or Two Hundred Four 
Dollars per annum for twenty years, if the Insured becomes wholly and perman- 
ently disabled before age 60, subject to the terms, provisions, conditions and limi- 
tations contained in Section A thereof”’—and where A thereafter applies to B for 
reinsurance on the ordinary life insurance only and B reinsures the same, and where 
M thereafter becomes permanently totally disabled and A begins paying M’ the 
benefits provided therefor, and where M, after receiving three such payments, dies 
and A then settles with M’s beneficiary by issuing a certificate of her right to 
receive the unpaid seventeen annual payments, and where A then demands rein- 
surance benefits from B and B refuses to pay upon the ground that A paid M 
and his beneficiary permanent total disability benefits and not ordinary life insur- 
ance, held, under the insurance policy A issued M, and in the light of its construc- 
tion thereof in its payments to M, and settlement with his beneficiary, that A paid 
permanent total disability benefits and not ordinary life insurance, and held, further, 
that B was not liable to A, since B did not reinsure anything under this policy 
but ordinary life insurance. 

2. “Where the parties to a written contract disagree as to its meaning and one 
party offers to perform according to his contention, and the other party accepts the 
offer and the contract is then carried into effect in accordance with such offer, it 
is in legal substance a settlement. The fact that the party accepting does so com- 
plainingly avails him nothing.” ; 

Appeal from District Court, Tulsa County; Harry L. S. Halley, Trial Judge. 

Suit by the Atlas Life Insurance Company against the Mid-Continent Life 
Insurance Company. From a judgment for plaintiff on the second cause of action 
and for defendant on the first cause, defendant appeals and plaintiff cross-appeals. 

Affirmed in part, and reversed in part, and remanded to be dismissed. 

Rittenhouse, Webster & Rittenhouse, of Tulsa, for plaintiff in error. 

Monnet & Savage, of Tulsa, for defendant in error. 


CALIFORNIA STATE LIFE INS. CO. v. BAILEY. No. 22714. 
Supreme Court of Oklahoma. Jan. 28, 1936. 
Rehearing Denied Feb. 25, 1936. 
54 Pacific Reporter (2d) 647. 


INSURANCE. 

Where life policy applied for December 14, 1928, was issued and antedated as 
of November 13 preceding, premium for first year was paid January 10, 1929, and 
insured was injured January 10, 1930, and died January 15, without paying further 
premium, insurer held not liable, where insured knew policy was antedated and 
there was no mutual mistake or fraud (St. 1931, §§ 9502, 10525). 

(For other cases, see Insurance, Dec. Dig. § 349[1].) 

Syllabus by the Court. 
_ In the absence of mutual mistake or fraud, the plain terms of a contract of 
insurance may not be altered or contradicted by parol evidence. 

Appeal from District Court, Canadian County; Lucius Babcock, Judge. 
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Action by Lena P. Bailey against the California State Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. 

Reversed and remanded, with directions. 

Nowlin, Spielman & Thomas, of Oklahoma City, for plaintiff in error. 

W. P. Morrison, A. L. Morrison, and John Morrison, all of El Reno, for 
defendant in error. 


ILLINOIS LIFE INS. CO. et al. v. SHARP. No. 25507. 
Supreme Court of Oklahoma. Jan. 21, 1936, 
Rehearing Denied March 3, 1936. 
54 Pacific Reporter (2d) 1048. 
1. INSURANCE. 

Where life policy provides that it shall not become effective until accepted by 
insured, insured may attach conditions to acceptance of policy and no valid contract 
is created until conditions are complied with, regardless of whether agent has power 
to make such conditional delivery. 

(For other cases, see Insurance, Dec. Dig. § 136[5].) 


2. INSURANCE. 

Insured who accepted life policies on condition that insured’s daughter could be 
induced to accept life policy naming her mother as beneficiary, and who was induced 
to pay premiums on agent’s representation that payment of premium would induce 
daughter to accept policy, held entitled to recover premiums where daughter refused 
to accept her policy. 

(For other cases, see Insurance, Dec. Dig. § 198[1].) 

Syllabus by the Court. 

Where a life insurance policy has a provision therein that it shall not become 
effective or bind the insurer until delivered to and accepted by the insured, the 
insured has power to attach such conditions as he may choose to the acceptance of 
the policy, and where conditions are so attached, no valid contract is created until 
there is compliance with the condition. Whether the agent of the company had 
power to make such conditional delivery is immaterial. If he had not, the result 
would still be that no contract was made. 

Appeal from District Court, Logan County; Freeman E. Miller, Judge. 

Action by Anna Sharp against the Illinois Life Insurance Company, wherein 
Abel Davis and another, ancillary receivers of the Illinois Life Insurance Company, 
and another were made parties defendant. From a judgment for plaintiff, defend- 
ants appeal. 

Affirmed. 

Massingale, Duff & Manatt, of Tulsa, for plaintiffs in error. 

Ben A. LaFon, of Oklahoma City, for defendant in error. 


BADGETT v. OKLAHOMA LIFE INS. CO. No. 25448. 
Supreme Court of Oklahoma. Nov. 5, 1935. 
Rehearing Denied Dec. 10, 1935. 
Second Petition for Rehearing Denied Feb. 18, 1936. 
54 Pacific Reporter (2d) 1059. 
1. INSURANCE. 


Where premium is fixed and definite as to time, place, and amount of payment, 
no further notice requiring payment need be given to insured in order that for- 
feiture clause of life policy may become operative, in absence of statutory or con- 
tractual provision to contrary. 

(For other cases, see Insurance, Dec. Dig. § 310[2].) 


2. INSURANCE. 

Forfeiture clause of life policy is to be construed most strictly against party 
seeking its enforcement, and, where susceptible of more than one meaning, that 
meaning which is favorable to insured must be adopted, subject to rule that meaning 
of contract is to be ascertained under ordinary rules of construction. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


3. INSURANCE. 
Usage on part of life insurer in giving notice of due date of premium and 
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insured’s reliance on receiving notice is not excuse for nonpayment, unless usage is 
one especially as between insurer and insured and existed so long and became of 
such a character as to induce insured to believe forfeiture would not be insisted on, 
unless notice was first given. 


(For other cases, see Insurance, Dec. Dig. § 362.) 
4. INSURANCE. 


In absence of mistake or fraud, insured cannot claim ignorance of contents of 
life policy. 

(For other cases, see Insurance, Dec. Dig. § 138[1].) 

Syllabus by the Court. 

1. In the absence of a statutory or contractual provision to the contrary, where 
a premium is fixed and definite as to the time, place, and amount of payment, no 
further notice requiring payment need be given to insured in order that a forfeiture 
clause may become operative. 

2. Terms and conditions in a contract of insurance which may operate to work a 
forfeiture are to be construed most strictly against the party seeking their enforce- 
ment, and, where susceptible of more than one meaning, that meaning which is most 
favorable to insured should be adopted, but, subject to this rule, the meaning of the 
contract is to be ascertained under the ordinary rules of construction, nor can this 
rule operate to change the clear intent of an unambiguous contract. 

3. Usage, on the part of the insurance company of giving notice of the day of 
payment, and the reliance of the assured upon having such notice, is no excuse for 
nonpayment, unless such usage and custom is one especially as between the company 
and the insured, and existed so long as was of such a character, as between the com- 
pany and insured, as to induce insured to believe a forfeiture would not be insisted 
upon, unless notice was first given. 

4. In the absence of fraud or mistake, insured cannot claim ignorance of the 
contents of the policy. 

5. The execution of a contract in writing supersedes all the oral negotiations or 
stipulations concerning its matter which preceded or accompanied the execution of 
the instrument. 

6. A contract in writing, if its terms are free from doubt or ambiguity, must be 
permitted to speak for itself, and cannot by the courts, at the instance of one of the 
parties, be altered or contradicted by parol evidence, unless in case of fraud or 
mutual mistake of facts, and this principle is applicable to contracts of insurance. 

Appeal from District Court, Grady County; Will Linn, Judge. 

Action by Billie B. Badgett against the Oklahoma Life Insurance Company. 
From an adverse judgment, plaintiff appeals. 

Affirmed. 

Hatcher & Bond, of Chickasha, for plaintiff in error. 

Melton & Melton, of Chickasha, for defendant in error. 


HAKUN v. METROPOLITAN LIFE INS. CO. 
Superior Court of Pennsylvania. Jan. 31, 1936. 
182 Atlantic Reporter 702. 
1, INSURANCE. 

To make prima facie case on life policy, plaintiff was not required to aver or 
prove that insured had made true answers in application as to his attendance by 
physicians and his treatment in hospitals. 

(Fer other cases, see Insurance, Dec. Dig. § 645[1].) 

2. INSURANCE. 

In action on life policy, wherein it was alleged that insured had performed all 
things required of him under policy, answer admitting that premiums were paid but 
denying that insured did all which was required of him for reasons alleged in “new 
matter” did not preclude insurer from setting up alleged false and fraudulent 
representations by way of affirmative defense under new matter (12 P. S. §§ 431, 451, 
452, 735). 

(For other cases, see Insurance, Dec. Dig. § 640[2].) 

3. INSURANCE. 
In action on life policy, burden of proving that insured had made false and 
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fraudulent answers in application as respects his attendance by physicians and his 
treatment in hospitals rested on insurer (12 P. S. §§ 431, 451, 452, 735). 

(For other cases, see Insurance, Dec. Dig. § 646[3].) 

Appeal No. 20, October term, 1935, from judgment of Municipal Court, Phila- 
delphia County, July term, 1934, No. 169; Vivian Frank Gable, Judge. 

Assumpsit on a life policy by Helen Hakun against the Metropolitan Life Insur- 
ance Company. From a judgment for defendant for want of a sufficient reply by 
plaintiff, plaintiff appeals. 

Affirmed. 

Argued before Keller, P. J., and Cunningham, Baldrige, Stadtfeld, Parker, 
James, and Rhodes, JJ. 

J. Franklin Nusbaum and Charles J. Green, both of Philadelphia, for appellant. 

= G. Dickson, of Philadelphia, and Leroy A. Lincoln, of New York City, for 
appellee. 


FISHMAN v. EUREKA-MARYLAND ASSUR. CORPORATION. 
Superior Court of Pennsylvania. Jan. 31, 1936. 
183 Atlantic Reporter 198. 
2. INSURANCE. 


Letter from life insurer to agent, delivered to insured, stating amount neces- 
sary then to reinstate policy on approval of application did not estop insurer from 
requiring compliance with policy and statute respecting application made a month 
thereafter (40 P. S. § 510 (k). 

(For other cases, see Insurance, Dec. Dig. § 365[1].) 

3. INSURANCE. ; 

Life policy clause allowing 31 days’ grace in payment of any premium after 
first while policy remained in force did not apply to policy lapsed for nonpayment or 
premiums. 

(For other cases, see Insurance, Dec. Dig. § 364.) 

4. INSURANCE. ; 2 , e 

Payment of part of overdue premiums held insufficient under life policy and 
statutory requirement to reinstate policy (40 P. S. § 510 (k). 

(For other cases, see Insurance, Dec. Dig. § 365[1].) 

5. INSURANCE. : 

Physician examining applicant for reinstatement of life gon is not judge of 
whether evidence of insurability is satisfactory (40 P. S. § 510 (k). 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 

6. INSURANCE. : ; j ; : 

If applicant for reinstatement of life policy dies before evidence of insur- 
ability is furnished to insurer, there is no reinstatement (40 P. S. § 510 (k). 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 

7. INSURANCE. : P : ” 

Acceptance of overdue premiums before compliance with other conditions as to 
reinstatement of life policy is not waiver of the other conditions (40 P. S. § 510 (k). 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 

8. INSURANCE. : i 
Burden of proving reinstatement of life policy was on plaintiff. 
(For other cases, see Insurance, Dec. Dig. § 646[3].) 

9. 9 per ep ‘ ‘ , ‘ ; 

In action on life policy where facts are clear and undisputed, it is f 
decide whether burden of proof has been met. on 

(For other cases, see Insurance, Dec. Dig. § 646[1].) 

10. INSURANCE. 

Where insured applying for reinstatement of life policy remitted only part of 
past-due premiums due at time of application and received receipt therefor from 
local agent and insurer’s medical director had not approved application when insured 
died, there was no reinstatement (40 P. S. § 510 (k). 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 
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Appeal No. 385, October term, 1935, from judgment of Municipal Court, 
Philadelphia County, June term, 1933, No. 121; Vivian Frank Gable, Judge. 

Action of assumpsit by Ida Fishman against the Eureka-Maryland Assurance 
Corporation on a life insurance policy in the amount of $2,000. A verdict was ren- 
dered for plaintiff, and defendant’s motion for judgment non obstante veredicto 
was refused, and judgment was entered on the verdict for plaintiff. From the 
judgment, defendant appeals. 

Reversed and rendered. 

Argued before Keller, P. J., and Cunningham, Baldrige, Stadtfeld, Parker, 
James, and Rhodes, JJ. 
Frederick J. Shoyer and Kendall H. Shoyer, both of Philadelphia, for appel- 
lant. 

Pm Jere Creskoff, Louis Sherr, and Michael Edelman, all of Philadelphia, for 
appellee. 


ROSEBERRY v. HOME LIFE INS. CO. 
Superior Court of Pennsylvania. Jan. 31, 1936. 
183 Atlantic Reporter 121. 
2. INSURANCE. 

Rule that burden of proving nonpayment of premiums on life policies is on 
insurer held inapplicable to action on industrial life policy which provided that 
payments of premiums to be recognized by insurer were to be entered at time of 
payment in premium receipt book belonging to policy and kept by insured. 

(For other cases, see Insurance, Dec. Dig. § 646[4].) 

3. INSURANCE. 

In action on industrial life policy which provided that payments of weekly 
premiums to be recognized by insurer were to be entered at time of payment in 
premium receipt book belonging to policy and kept by insured, beneficiary had 
burden to produce receipt book, or account for its absence, and follow that by proof 
of actual payment of premiums. 

(For other cases, see Insurance, Dec. Dig. § 646[4].) 

4. INSURANCE. 

Insurer held not liable on industrial life policy, where beneficiary introduced no 
proof to show payment of premiums, after insurer introduced proof of nonpayment 
of premiums and of lapse of policy after surrender value thereof had been used up. 

(For other cases, see Insurance, Dec. Dig. § 646[3].) 

Appeal No. 179, October term, 1935, from judgment of Municipal Court, 
Philadelphia County, No. 676, September term, 1933; Utley E. Crane, Judge. 

Assumpsit on an industrial life policy by Charles Roseberry against the Home 
Life Insurance Company, wherein, on plaintiff’s death, his administrator was sub- 
stituted as party plaintiff. From a judgment for defendant, notwithstanding ver- 
dict for — for $230.14, plaintiff appeals. 

Affirmed. 


Argued before Keller, P. J., and Baldrige, Stadtfeld, Parker, James, and 
Rhodes, JJ. 

Hymag Shane, of Philadelphia, for appellant. 

John P. Connelly, of Philadelphia, for appellee. 


CORRIGAN v. HOME LIFE INS. CO. OF AMERICA. 
Superior Court of Pennsylvania. Jan. 31, 1936. 
183. Atlantic Reporter 125. 
1. INSURANCE. 


In action on industrial life policy, introduction of receipt book which showed 
premiums to have been paid, proof of handwriting of authorized representative 
who had entered receipt, and introduction of policy, made out prima facie case. 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 

2. INSURANCE. EE ; ee ' 

Insurer could not escape liability on industrial life policy because premiums 
were paid by insurer’s agent in violation of instruction in receipt book, where 
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clause prohibiting agents to advance premiums was not part of policy, which pro- 
vided that policy and application constituted entire contract. 

(For other cases, see Insurance, Dec. Dig. § 360[1].) 

3. INSURANCE. ; 

Insurer could not escape liability on industrial life policy because agent had 
advanced premiums at request of insured in violation of instruction in receipt book, 
where such premiums were retained by insurer. 

(For other cases, see Insurance, Dec. Dig. § 392[1].) 

5. INSURANCE. 

Provision in receipt book issued with industrial life policy, prohibiting insur- 
ance agents from advancing premiums for insured, not being part of policy could be 
waived. 

(For other cases, see Insurance, Dec. Dig. § 372.) 


Appeal No. 5, February term, 1936, from judgment of Court of Common 
Pleas, Columbia County, No. 115, December term, 1933; Charles C. Evans, Presi- 
dent Judge. 

Assumpsit on an industrial life policy by James Corrigan, administrator of the 
estate of Mary Bradley, deceased, against the Home Life Insurance Company of 
America. From a judgment for plaintiff for $349.86, defendant appeals. 

Affirmed. 


Argued before Keller, P. J., and Cunningham, Baldrige, Stadtfeld, Parker, 
James, and Rhodes, JJ. 


R. S. Hemingway, of Bloomsburg, and Arthur S. Arnold, of Philadelphia, for 
appellant. 


E. J. Flynn, of Centralia, and E. J. Mullen, of Bloomsburg, for appellee. 


LONGENBERGER et al. v. PRUDENTIAL INS. CO. OF AMERICA. 
Superior Court of Pennsylvania. Feb. 28, 1936. 
183 Atlantic Reporter 422. 
1. INSURANCE. 


Insured’s murder of beneficiary did not invalidate life policy which expressly 
reserved to insured right to change beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 615.) 

2. INSURANCE. | | <a 

Provision that life policy shall be void if insured dies by his own hand is valid, 
although it will not be enforced if insured is insane when he kills himself. 

(For other cases, see Insurance, Dec. Dig. § 445[1].) 

3. INSURANCE. , ; 

Life policy naming insured’s wife as beneficiary will not be avoided by insured’s 
suicide, in absence of provision that policy shall be void if insured dies by his own 
hand. 

(For other cases, see Insurance, Dec. Dig. § 445[1].) 

4. INSURANCE. 4 

Provision excluding death of sane or insane insured by suicide from coverage of 
life policy is valid, precluding recovery for suicidal death of sane or insane insured, 
whether policy is payable to named beneficiary or to insured’s estate. 

(For other cases, see Insurance, Dec. Dig. § 445[1].) 

5. INSURANCE. 


Provision excluding death of insured by sane or insane suicide within limited 
period from coverage of life policy is valid, and precludes recovery for suicidal 
death of sane or insane insured before expiration of such limited period, although 
it does not preclude recovery for suicidal death of sane or insane insured after 
expiration of such limited period. 

(For other cases, see Insurance, Dec. Dig. § 445[1].) 

6 INSURANCE. | 

Provisions that life policy shall be void if, within certain time, sane or insane 

insured shall die by his own hand, and that policy shall be incontestable after a 
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certain time, mean that suicide of sane or insane insured after specified time shall 
not be a defense. 


(For other cases, see Insurance, Dec. Dig. § 445[3].) 


7. INSURANCE. 

Purpose of provision in life policy fixing one or two year period within which 
suicide by sane or insane insured would avoid policy was to prevent attempted fraud 
on insurer. 

(For other cases, see Insurance, Dec. Dig. § 445[1].) 

8. INSURANCE. 

Defense of fraud cannot be successfully invoked in action on life policy, where 
insurer has, with clear purpose in mind, expressly agreed to do the very thing which 
the other party to the action is seeking to compel it to do. 

(For other cases, see Insurance, Dec. Dig. § 262.) 


9. INSURANCE. 

Public policy in Pennsylvania does not prevent recovery on life policy payable 
to insured’s estate, where sane or insane insured commits suicide after one year 
from issuance of policy containing clause excluding death of sane or insane insured 
by suicide within one year from date of policy. 

(For other cases, see Insurance, Dec. Dig. § 445[3].) 

10. INSURANCE. 

Superior Court would assume that clause excluding death of sane or insane 
insured by suicide within one year from date of policy from coverage of life policy 
was inserted in policy with approval of secretary of insurance (40 P. S. § 509). 

(For other cases, see Insurance, Dec. Dig. § 646[3].) 

Appeal No. 172, October term, 1935, from judgment of Court of Common Pleas, 
Northumberland County, No. 316, December term, 1934; C. K. Morganroth, Presi- 
dent Judge. 

Assumpsit on life insurance policy by Howard D. Longenberger and another, 
administrators of the estate of Frank E. Longenberger, against the Prudentiai 
Insurance Company of America. From a judgment entered against the defendant 
for want of sufficient affidavit of defense, the defendant appeals. 

Affirmed. 

Argued before Keller, P. J., and Baldrige, Stadtfeld, Parker, James, and 
Rhodes, JJ. 

A. A. Vosburg and A. Floyd Vosburg, both of Scranton, for appellant. 

Daniel W. Kearney, of Shamokin, and Wm. C. Johnston and Geo. J. Vander- 
slice, both of Bloomsburg, for appellee. 


STOCKBERGER v. MAAG. 
Superior Court of Pennsylvania. Feb. 28, 1936. 
183 Atlantic Reporter 439. 


2. INSURANCE. 

Beneficiary certificate recognized by association for ten years prior to death of 
member who regularly paid dues thereon during that time was not invalidated by 
testimony of officer of association that by-laws were not complied with in issuing 
certificate. 

(For other cases, see Insurance, Dec. Dig. § 755[3].) 

3. INSURANCE. 

Where beneficiary certificate naming guardian of member’s two children as 
beneficiary was surrendered and canceled and new application was made and new 
certificate issued naming second wife as beneficiary, guardian could not attack validity 
of second certificate, notwithstanding by-law providing that minor beneficiary could 
not consent to transfer of certificate. 

(For other cases, see Insurance, Dec. Dig. § 782.) 

4. INSURANCE. 
: Certificate of beneficial association, unlike ordinary life policy, creates no vested 
interest in named beneficiary until member’s death. 


(For other cases, see Insurance, Dec. Dig. § 783.) 
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5. INSURANCE. 

Guardian of member’s two children who was named as beneficiary in beneficial 
certificate obtained no vested interest in certificate which would enable her to attack 
validity of new certificate naming member’s second wife as beneficiary, which was 
issued on new application after certificate naming guardian as beneficiary had been 
surrendered by member and canceled. 

(For other cases, see Insurance, Dec. Dig. § 783.) 

Appeal No. 302, October term, 1935, from judgment of Municipal Court, Phila- 
delphia County, No. 717, November term, 1934; John E. Walsh, Judge. 

Assumpsit for amount of benefit certificate by Elizabeth Stockberger, guardian 
ad litem of Doris E. Stockberger, against the Police Beneficiary Association and 
the Prudential Life Insurance Company, wherein an interpleader was granted on 
petition of the Police Beneficiary Association and the Prudential Life Insurance 
Company, and an issue was framed with Elizabeth Stockberger, guardian ad litem 
of Doris E. Stockberger, as plaintiff and Conrad J. Maag, guardian of the estate of 
Catherine Stockberger, as defendant. Finding and judgment for the plaintiff in 
interpleader for $666.66, and the defendant in interpleader appeals. 

Reversed and rendered. 

Argued before Keller, P. J., and Baldrige, Stadtfeld, Parker, James, and 
Rhodes, JJ. 

O. Rodger Melling and James R. Wilson, both of Philadelphia, for appellant. 

Herman H. Yaffe, of Philadelphia, for appellee. 


PARKER v. PACIFIC MUT. LIFE INS. CO. OF CALIFORNIA. No. 14117. 


Supreme Court of South Carolina. July 30, 1935. 
183 Southeastern Reporter 697. 
INSURANCE. 


Statement in application for life policy containing provision for disability bene- 
fits that insured had attack of influenza and pneumonia from which there was 
complete recovery 7 years before application, and had been treated by physicians 
only at that time, where in fact there had been recurring attacks of same disease 
at frequent intervals thereafter, as to which he had consulted numerous physicians, 
held to avoid policy as matter of law. 


(For other cases, see Insurance, Dec. Dig. §§ 291[6], 292.) 


j Appeal from Common Pleas Circuit Court of Greenville County; M. F. Ansel, 
ud 


ge. 
Action by John Williams Parker, Jr., against the Pacific Mutual Life Insurance 
Company of California. Judgment for plaintiff, and defendant appeals. 

Reversed and remanded, with instructions. 

Thomas, Lumpkin & Cain, of Columbia, and Blythe & Bonham and Hayns- 
worth & Haynsworth, all of Greenville, for appellant. 
Wilton H. Earle, of Greenville, for respondent. 


WADE v. METROPOLITAN LIFE INS. CO. No. 14204. 


Supreme Court of South Carolina. Jan. 13, 1936. 
183 Southeastern Reporter 589. 
1. INSURANCE. 


Settlements in proofs of loss are not conclusive upon insured where no estoppel 
is involved and where there is no intent to defraud insurer; hence statements may 
be explained or corrected, and it may be shown that they were result of inadver- 
tence or misinformation. 

(For other cases, see Insurance, Dec. Dig. § 552.) 

2. INSURANCE. 

Evidence of tubercular condition of insured held admissible in action for dis- 
ability benefits under group policy, notwithstanding such disease was not enumer- 
ated in “proof of disability.” 

“Proof of disability” means such statement of facts, reasonably veri- 
fied, which if established, would prima facie require payment of claim. 

It does not mean some particular form of proof which insurer arbitrarily 
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demands; nor does statement of one adequate fact in proofs exclude others 

omitted through mistake or ignorance. 

(For other cases, see Insurance, Dec. Dig. § 659[1].) 

3. INSURANCE. 

Purpose of proofs of loss is to furnish insurer with particulars of loss and alk 
data necessary to determine its liability and amount thereof. 

(For other cases, see Insurance, Dec. Dig. § 550.) 

4. INSURANCE. 

Where insurer’s physician reported that insured’s lungs were normal and that 
insured was not totally disabled, insured would not be required to file amended 
proof of disability to show that he attributed disability to lung condition which 
was not enumerated in proof of disability. 

(For other cases, see Insurance, Dec. Dig. 551.) 

5. INSURANCE. ; 

Where insured in action for disability benefits under group policy alleged 
permanent and total disability, evidence that insured had lung condition which was 
not enumerated in proof of disability did not set up new claim, but merely sup- 
plied additional facts in support of original claim. 

(For other cases, see Insurance, Dec. Dig. § 659[1].) 

6. INSURANCE. ; 

Where insurer, in insured’s action for disability benefits under group policy, 
did not demand more definite complaint, insurer could not object to evidence that 
insured had tubercular condition in addition to diseases enumerated in proof of 
disability. 

(For other cases, see Insurance, Dec. Dig. § 645[3].) 


Jud Appeal from Common Pleas Circuit Court of Union County; G. B. Greene, 
udge. . 
Action by Linder L. Wade against Metropolitan Life Insurance Company. 

From a judgment for plaintiff, defendant appeals. 

Affirmed. 

Carlisle, Brown & Carlisle, of Spartanburg, and Sawyer & Sawyer, of Union, 
for appellant. 

Barron, Barron & Walker, of Union, for respondent. 


CORLEY v. ATLANTIC LIFE INS. CO. (two cases). No. 14215. 
Supreme Court of South Carolina. Feb. 3, 1936. 
183 Southeastern Reporter 596. 
1, INSURANCE. 


Failure to give notice of total and permanent disability under life policies could 
not be excused by insured’s alleged ignorance of definition of phrase “total and 
permanent disability.” 

(For other cases, see Insurance, Dec. Dig. § 539[6].) 

2. INSURANCE. 

Insured must comply with conditions of his policies before he may recover 
benefits thereunder. 

(For other cases, see Insurance, Dec. Dig. § 612[1].) 

3. INSURANCE. 

Failure to give notice of claim of disability prior to lapse of life policies pre- 
cluded recovery thereon by beneficiary, especially where insured was mentally and 
physically able to comply with policy requirements. 

(For other cases, see Insurance, Dec. Dig. § 539[5].) 

4. INSURANCE. 

Incontestable clause of life policies which excepted right to contest for non- 
payment of premiums held not to preclude insurer from contesting beneficiary’s 
right to recover disability benefits thereunder on ground that policies had lapsed for 
nonpayment of premiums. ¢ 

(For other cases, see Insurance, Dec. Dig. § 400.) 
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Appeal from Common Pleas Circuit Court of Barnwell County; C. J. Ram- 
age, Judge. 

Actions by Alonzo E. Corley against the Atlantic Life Insurance Company. 
Plaintiff Corley died, and the actions were revived in the name of his wife to 
whom he had assigned his interest and who was appointed executrix of deceased’s 


will. From judgments for defendant, plaintiff appeals. 
Affirmed. 


KIZER v. LIFE & CASUALTY INS. CO. 
Supreme Court of Tennessee. Feb. 15, 1936. 
90 Southwestern Reporter 513. 
1. INSURANCE. 

Beneficiary could not recover face of industrial policy issued to insured where 
like policy had been previously issued, in view of policy provision limiting liability 
to premiums paid if like policy was concurrently in force, notwithstanding that 
insured had not known that like policy had been previously issued, and that insurer 
had accepted weekly premiums on second policy for almost a year. 

(For other cases, see Insurance, Dec. Dig. § 392[1].) 

2. INSURANCE. 

Industrial policy provision limiting liability to amount of premiums paid if 
similar policy was concurrently in force was binding, notwithstanding that insurer 
accepted premiums on more than one policy on same insured without knowing that 
more than one policy was in force because insurer’s records were kept by numbers 
rather than by names, where it was general custom of industrial insurers to so 
keep records. 

(For other cases, see Insurance, Dec. Dig. § 336[1].) 

Error to Circuit Court, Davidson County; A. B. Neil, Judge. 

Action at law by Mary B. Kizer, individually and in her capacity as adminis- 
tratrix of the estate of her deceased son, Thomas Kizer, against the Life & 
Casualty Insurance Company. Judgment for the defendant, and the plaintiff appeals 
in error. 

Affirmed. 

IL. M. Davis and Trabue, Hume & Armistead, all of Nashville, for plaintiff 
in error. 

Sydney F. Keeble, of Nashville, for defendant in error. 


STOKES et al. v. STOKES et al. 
Court of Appeals of Tennessee, Middle Section. June 15, 1935. 
Certiorari Denied by Supreme Court Feb. 15, 1936. 
90 Southwestern Reporter (2d) 543. 
1. INSURANCE. 


Where insured’s mother, who was beneficiary under revocable appointment 
in life policy, predeceased insured, proceeds of policy less premiums paid by 
insured’s father passed to insured’s widow and children and not to his father, 
who also was insured’s administrator, upon insured’s death, notwithstanding 
insured’s alleged oral assignment of policy to father in consideration of father’s 
payment of premiums (Code 1932, § 8456). 

(For other cases, see Insurance, Dec. Dig. § 589.) 

2. INSURANCE. 

That life policy was issued before insured’s marriage did not prevent proceeds 
thereof passing to insured’s widow and children instead of his father, where 
insured’s mother, who was beneficiary under revocable appointment, predeceased 
insured (Code 1932, § 8456). 

(For other cases, see Insurance, Dec. Dig. § 589.) 

3. INSURANCE. 

Where evidence did not warrant reformation of life policy by elimination of 
provision making proceeds part of insured’s estate if beneficiary predeceased 
insured, reformation would be denied, since it is only where instrument fails 
because of mistake or fraud that it will be reformed. 

(For other cases, see Insurance, Dec. Dig. § 143[1].) 

Appeal from Chancery Court, Bedford County; T. B. Lytle, Chancellor. 
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Suit by Eunice Gibson Stokes and others against E. C. Stokes, administrator 
of the Estate of Lewis K. Stokes, deceased, and another, wherein the administrator 
filed a cross-bill. From a judgment for plaintiffs, the administrator appeals. 

Affirmed. 

J. D. Murphree, of Shelbyville, for appellant. 

Coldwell & Nance, of Shelbyville, for appellees. 


NATIONAL LIFE & ACCIDENT INS. CO. v. LEWIS. 
Court of Appeals of Tennessee, Middle Section. July 20, 1935. 
Certiorari Denied by Supreme Court Jan. 25, 1936. 
89 Southwestern Reporter (2d) 898. 
2. INSURANCE. 


Provision of industrial life policy that no obligation was assumed by insurer if 
insured was not alive or in sound health on date of policy, or if before date thereof 
insured had been rejected for insurance by any company, or had been afflicted with 
designated diseases, held valid. : 

(For other cases, see Insurance, Dec. Dig. § 136[4].) 

3. INSURANCE. 

“Sound health,” in provision limiting insurer’s liability under industrial policy, 
held not to mean perfect health, but to mean, generally, absence of any vice or 
disease in constitution of serious nature, or that had direct tendency to shorten life, 
as contradistinguished from temporary ailment or indisposition. 

(For other cases, see Insurance, Dec. Dig. § 136[4].) 

4. INSURANCE. 

Under statute that no misrepresentation in application for insurance would be 
deemed “material” or avoid policy, unless made with intent to deceive, or increased 
tisk of loss, mere fact of making of misrepresentations in application is insufficient 
to avoid policy, but misrepresentations increasing risk of loss is “material” and will 
avoid policy, whether or not made with actual intent to deceive (Code 1932, § 6126). 

(For other cases, see Insurance, Dec. Dig. § 255.) 

5. INSURANCE. 

Whether misrepresentations in application for policy constitute matter increas- 
ing risk of loss is question of law for court (Code 1932, § 6126). 

(For other cases, see Insurance, Dec. Dig. § 668[6].) 

6. INSURANCE. 

Misrepresentation about any matter of sufficient importance to reasonably 
influence judgment of insurer in making contract is “misrepresentation increasing 
risk of loss” within statute avoiding policy for misrepresentation increasing risk 
of loss (Code 1932, § 6126). 

(For other cases, see Insurance, Dec. Dig. § 255.) 

7. INSURANCE. 

Representation in application for industrial life policy that insured was in 
sound health and only disease from which he had suffered had been the fiu and 
that he had not had syphilis held “misrepresentation increasing risk of loss” so 
as to void policy, where insured at time of application had syphilis and had 
received treatment for ulcers of the feet (Code 1932, § 6126). 

(For other cases, see Insurance, Dec. Dig. § 291[5].) 

8. INSURANCE. 

Representations, warranties, and conditions, in connection with risks, may be 
waived by insurer. 

(For other cases, see Insurance, Dec. Dig. § 372.) 

9. INSURANCE. 

Issuance of industrial life policy after notice that insured had been treated 
for ulcers of the feet held not to estop insurer from avoidance of policy requiring 
good health and for misrepresentation as to syphilis, on ground that insured had 
syphilis at date of issuance of policy, where hospital records showed negative 
test for syphilis at time insured was treated for ulcers of the feet (Code 1932, 
§ 6126). 

(For other cases, see Insurance, Dec. Dig. § 389[9].) 





62 The Insurance Law Journal, Vol. 87 [July, 1936 


Appeal in Error from Third Circuit Court, Davidson County; E. F. Lang- 
ford, Judge. : 

Action by Fannie Lewis against the National Life & Accident Insurance 
Company. Judgment for plaintiff, and defendant appeals in error. 

Reversed and dismissed. arm 

Tyne, Peebles, Henry & Tyne, of Nashville, for plaintiff in error. 

Alfred T. Adams and Chas. C. Trabue, Jr., both of Nashville, for defendant 
in error. 


CROWDER v. NATIONAL LIFE & ACCIDENT INS. CO., INC., 
OF NASHVILLE, TENN. No. 10140. 
Court of Civil Appeals of Texas. Galveston. Dec. 5, 1935. 
Rehearing Denied Jan. 30, 1936. 
90 Southwestern Reporter (2d) 267. 
INSURANCE. 

Insurer held not liable on life policy which was issued on application wherein 
insured falsely stated that he was a farmer, where policy would not have been 
issued if insurer knew of false representation. 

“Material representation,” to be material to risk, is such a representa- 
tion as would induce the insurance company to decline the insurance alto- 
gether or demand the payment of a higher premium, or refuse to issue a 
policy with special benefits or privileges. 

(For other cases, see Insurance, Dec. Dig. § 296.) 


Appeal from District Court, Harris County; Ben F. Wilson, Judge. 

Suit by Mrs. Phoebe L. Crowder against the National Life & Accident Insur- 
ance Company, Incorporated, of Nashville, Tennessee. From a judgment for 
defendant notwithstanding verdict for plaintiff, plaintiff appeals, and defendant 
filed a cross-assignment of error. 

firmed. 

Sewell, Taylor, Morris & Garwood, Bailey P. Loftin, J. P. Markham, Jr., and 
Larry W. Morris, all of Houston, for appellant. 

Battaile & Burr, of Houston, for appellee. 

Graves, Justice. 

This appeal by Mrs. Crowder is from a judgment rendered below, after a 
trial on special issues before a jury, whereby she was denied any recovery at all 
in her suit against the Insurance Company for double the face value of an insur- 
ance policy it had issued on the life of her deceased husband, pursuant to this 
provision therein’ contained: “Upon receipt of due proof that the insured after 
attainment of age 10 and prior to the attainment of age 70 has sustained bodily 
injury, solely through external, violent and accidental means, occurring after the 
date of the policy, and resulting in the death of the insured within ninety days 
from the date of such bodily injury while the policy is in force, and while no 
premium is more than four weeks in arrears, the company will pay, in addition to 
any other sums due under the policy and subject to the provisions of the policy, 
a benefit for death by accidental means equal to the face amount of insurance 
stated in the policy.” 

The fact issues submitted, together with the answers thereto, were as follows: 

“No. 1. Do you find from a preponderance of the evidence that H. B. Crowder, 
deceased, sustained bodily injuries resulting in his death, solely through external, 
violent and accidental means?” 

Answer: “We do.” 


“No. 2. What sum of money do you find to be a reasonable fee for the services 
rendered and to be rendered by plaintiff’s attorneys, Bailey P. Loftin and Larry 
W. Morris, in representing plaintiff in this case?” 


Answer: “$325.00.” 

“No. 3. Do you find from a preponderance of the evidence that Walter B. May 
killed H. B. Crowder in self-defense, as that term is herein defined to you?” 

Answer: “We do not.” 


“No. 4. Do you find from a preponderance of the evidence that on February 
2, 1932, H. B. Crowder’s occupation was a farmer?” 


Answer: “We do not.” 
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“No. 5. Did the said H. B. Crowder know that his answer to the effect that 
he was a farmer was false?” 


Answer: “No.” 


_.“No. 6. Was such misrepresentation ‘material to the risk’ as that term is here- 
in defined?” 


Answer: “No.” 


“No. 7. Do you find from a preponderance of the evidence that H. B. Crowd- 
er’s occupation the year immediately preceding the date of the application for the 
policy was that of a farmer?” 

Answer: “We do not.” 


: “No. 8. Did H. B. Crowder know his answer, to the effect that his occupa- 
tion for the preceding year was farming, was false?” 


Answer: “Yes.” 


“No. 9. Was such misrepresentation ‘material to the risk’ as that term has 
herein been denfined to you?” 

Answer: “No.” 

“No. 10. Do you find from a preponderance of the evidence that H. B. 
Crowder answered questions 19 and 20 in his application for insurance as he did 
for the purpose of deceiving the Insurance Company, and inducing it to issue a 
policy which it would not have otherwise issued?” 

Answer: “We do not.” 

The court’s judgment in his verbis was this: “Be it remembered that on this 
the 23rd day of December, 1933, came on to be heard and considered motions 
of the respective parties to enter judgment in their respective favors, after the 
rendition of the verdict of the jury; and the court after hearing the same, and 
the arguments thereon, being of the opinion that judgment should be entered for 
the defendant, and that. the motion of the plaintiff filed herein should be denied; 
it is therefore ordered, adjudged and decreed by the court that plaintiff, Phoebe 
L. Crowder, take nothing by her suit against the defendant, National Life & 
Accident Insurance Company, and said policy of insurance declared upon in this 
suit is hereby annulled and declared void, and it is the further order and decree 
of this court that all costs herein be taxed against the plaintiff, for which the 
clerk may have his execution.” 

Mrs. Crowder, as the beneficiary of her husband, sued for the double recovery 
provided for in the quoted declaration of the policy on the theory that her husband 
had met his death with all the conditions existent as specified in the quoted 
excerpt, and that all of the other provisions of the policy had been complied 
with; aside from the controversial questions embodied in the special issues, it 
seems to undisputedly appear that her husband had been shot and killed by one 
W. B. May while the policy was in good standing, with all premiums paid, and 
that prior to the filing of the suit the Insurance Company had tendered her the 
$750 face amount called for therein as for a full settlement of its liability there- 
under, it contending that the double indemnity provision was not applicable; in 
court, however, the company defended her subsequent suit on the policy by setting 
up these two defenses: (1) That the death of the insured was not accidental, 
but the result of the unlawful act and conduct of the insured, and that the insured 
had been killed by May while acting in self-defense; (2) that the insured had 
answered two questions in the application for the policy to the effect that he was 
by occupation a farmer, and that he had been engaged in farming during the year 
next preceding the application, and that these representations were false and were 
fraudulently made to induce the company to issue the policy, and that the com- 
pany would not have issued the policy had it known such representations to be 
alse. 

In this court appellant inveighs against the judgment so rendered, contending 
that all the issues submitted to the jury having been material ones, the trial court 
erred in entering its judgment contrary to the verdict of the jury thereon, in the 
absence of the express conditions laid down in amended R. S. art. 2211 (Vernon’s 
Ann. Civ. St. art. 2211), as to which the rule of strictissimi juris applies. 

The controlling specification under this presentment is to the effect that, since 
the appellee made no motion to enter judgment in its behalf, no motion to render 
judgment for it notwithstanding the verdict, and no motion to disregard any 
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special issue jury findings as having no support in the evidence, the court was 
wholly without the power to disregard the verdict and render judgment in its 
behalf anyway. . 

The trouble with this proposition is that the quoted judgment itself contains 
a recital to the contrary, in that it affirmatively states that the court heard and 
considered motions of both parties “to enter judgment in their respective favors,” 
and in the absence of anything elsewhere in the record in any manner impeaching 
that recitation, it is conclusive and binding upon this court; 25 Texas Juris- 
prudence, pars. 319, 328, 330, 332, and footnote cited authorities; especially is 
this true, since the record discloses that appellant made no motion nor request in 
the court below for any correction or amendment of the judgment as rendered; 
wherefore, she cannot in this court impeach it. merely by her own statement 
that no such motion was made by the appellee below, although such a motion 
does not appear in the transcript of the record brought to this court; the record, 
therefore, being silent as to any contradiction of the recital in the judgment itself, 
that recital remains conclusive. 25 Texas Jurisprudence, par. 234, and cited 
authorities. 

There being nothing whatever in the record to the contrary, this court must 
in consequence assume that a proper motion after reasonable notice—in all essen- 
tials as prescribed by amended R. S., art. 221l1—was made, otherwise the court 
would neither have acted non obstante veredicto nor so recited that it had been 
done after considering a motion made by the appellee with that objective. 

So that, the cause is reduced here to one of whether or not an instructed 
verdict in the appellee’s favor would have been a proper one on the facts; it had 
moved for that relief at the close of the evidence, which the trial court refused, 
and that position has been reiterated by it through a cross-assignment filed and 
urged on this appeal. 

When the evidence is looked to, it seems clear that not only would a directed 
verdict have been proper, but, further, that it was required in the circumstances; 
hence, having mistakenly erred ad interim in overruling the appellee’s motion for 
that action, the trial court, after the verdict came in, remedied that inadvertence 
by disregarding all contrary special issue jury findings for the lack of any support 
in the evidence and granting the appellee the same relief anyway by the rendition 
of the final judgment in its favor, all in accord with the authority granted by 
amended R. S., art. 2211. 

It would serve no necessary purpose to here detail or even recapitulate all 
the evidence in the record supporting this conclusion, because the clear effect of 
it as a whole establishes conclusively, if not undisputedly, this situation: The 
insured represented in his application for the policy of insurance involved that 
at the time of such application his occupation was farming, had been all his life, 
and specifically during the preceding year; that such representations were false, 
were known by insured to be false when made, and that they were made for the 
purpose of inducing appellee to issue the policy; that they were material and 
affected the risk assumed; that appellee issued its policy thereon, having no other 
information on the subject at the time, and that, with knowledge of the true 
facts, it would not have issued any policy upon the terms of the one issued. 

It follows that the contrary of the jury’s findings that the insured did not 
know that he was not a farmer, and that neither that answer nor his further 
false one, to the effect that his occupation for a year preceding his application for 
the policy in suit had been farming, was material to the risk assumed by the 
Insurance Company, was established as a matter of law; indeed, the application 
referred to, which was signed by the insured and pursuant to which the policy 
involved was issued, contained this representation: “I hereby apply for insurance 
for the amount herein named, and I declare that the answers to the above ques- 
tions are complete and true, and were written opposite the respective questions 
by me, or strictly in accordance with my direction. I agree that said answers, with 
this declaration, shall form the basis of a contract of insurance between me and 
the National Life and Accident Insurance Company, and that the policy which 
may be granted by the company in pursuance of this application shall be accepted 
subject to the conditions and agreements contained in such policy. I further agrec 
that no obligation shall exist against said company on account of this application, 
although I may have paid premiums thereon, unless said company shall issue a 
policy in pursuance thereof and the same is delivered to me.” 
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[3] Since, as stated, there was no substantial dispute in the testimony as to 
his occupation during all of the material time referred to having been entirely 
different from what he thus represented it to be in the application, it not only 
passes human credulity that he did not know it to be so contrary at the time, 
but the holder of this policy must be held to be estopped by this signed provision 
in his application therefor from asserting the contrary; as concerns the materiality 
to the risk of this false statement as to his occupation, the evidence, through the 
qualified witnesses, Bayliss and Bullock, to the effect that they were directly 
material and that but for their reliance thereon, the Insurance Company having 
in issuing the policy no other information on the subject, the policy upon the terms 
of the one granted on this application would never have been issued, is not even 
controverted in any respect. 

Such being the facts, the rule stated in First Texas Prudential Insurance Com- 
pany v. Pedigo (Tex. Com. App.) 50 S.W.(2d) 1091, 1092, to the effect that 
“a recovery on a life policy can be defeated because of a misrepresentation con- 
tained in the application, which is material and affects the risks assumed,” directly 
applies here; not only so, but the trial court’s definition in this case, in submitting 
the special issues, of what is a material representation, that is, “a material repre- 
sentation to be ‘material to the risk’ is such a representation as would induce 
the insurance company to decline the insurance altogether, or demand the payment 
of a higher premium, or refuse to issue a policy with special benefits or privileges,” 
also fits the stated facts in this instance; other authorities to the same effect are 
Couch on Insurance, section 829, and Gorman v. Jefferson Standard Life Insurance 
Company (Tex. Civ. App.) 275 S. W. 248, 249. 

From these conclusions it follows that the judgment of the learned trial court 
should be affirmed; it will be so ordered. 

Affirmed. 


DORSEY LIFE ASS’N v. DAVIS. No. 2786. 
Court of Civil Appeals of Texas. Beaumont. Jan. 30, 1936. 
Rehearing Denied Feb. 5, 1936. 
90 Southwestern Reporter (2d) 270. 
1, INSURANCE. 

Insurer,eto defeat recovery on life policy, had burden to show that insured 
was not in good health at time when he stated in application that he was in 
good health. 

(For other cases, see Insurance, Dec. Dig. § 646[3].) 

2. INSURANCE. 

In action on life policy, whether insured was not in good health at time 
when he signed application stating that he was in good health, so as to defeat 
recovery, held for trial court sitting without jury. 

(For other cases, see Insurance, Dec.-Dig. § 668[7].) 


Appeal from District Court, Nacogdoches County; C. E. Brazil, Judge. 
Suit by J. H. Davis, administrator of the estate of Bud Collins, deceased, 


saunas the Dorsey Life Association. From a judgment for plaintiff, defendant 
appeals. 


Affirmed. 

John Q. Adams, and W. P. Glass, both of Harlingen, for appellant. 

Adams & McAlister, of Nacogdoches, for appellee. 

Comps, Justice. 

By its policy dated November 22, 1932, which was issued in lieu of a policy 
issued on January 2, 1932, the appellant, a mutual aid association, insured the 
life of Bud Collins in the sum of $1,000. Collins died October 22, 1933, while the 
policy, by its term, was in full force. Proof of death was duly submitted and 
appellant refused payment. This suit was instituted in the district court of 
Nacogdoches county by J. H. Davis, administrator of Collins’ estate, seeking 
recovery on the policy. Among other defenses pleaded, the defendant sought 
to defeat recovery on the ground that the deceased, in his application for the 
insurance, had made certain false representations which, under the policy and 
the by-laws of the company, which were specifically pleaded, rendered the 
policy void. 

Appellant’s by-laws, which were introduced in evidence, required that the 
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applicant should be in good health at the time his application was made. Collins’ 
application was dated December 30, 1931, and, in response to the questions 
therein asked and answered, he represented that he was in good health. Appel- 
lant, by way of defense against the policy, alleged that such representation was 
false and that Collins was not in good health at such time. The case was tried 
to the court without a jury, and, upon conclusion of the evidence, judgment was 
rendered against the appellant and in favor of the appellee for the face amount 
of the policy, $1,000, plus $18 interest, and directing a levy of the assessment, 
provided for by the by-laws of the association, with the proviso that, if the 
amount of the judgment was not collected by the assessment, then that the 
recovery should be limited to the amount realized by such assessment. 

The only material question before us is appellant’s contention that the 
undisputed evidence, as a matter of law, established its special defense that 
Collins was not in good health at the time he made application. The trial court 
filed no findings of fact or conclusions of law, and none were requested. 

The testimony of Dr. W. T. Castleberry, the family physician of the deceased, 
was to the effect that some time during the Christmas holidays of 1931 he was 
called to see the deceased, Collins; that Collins was in bed suffering with high 
fever and was a very sick man. Dr. Castleberry diagnosed his trouble as 
influenza. The exact duration of the illness is not shown, but it appears that 
Dr. Castleberry treated him for some time and until he recovered. Dr. Stephen 
Tucker of Nacogdoches was called into consultation on the case by Dr. Castle- 
berry, and Dr. Tucker testified that he saw the deceased one time; he thought 
the deceased was suffering from. tuberculosis, but he made no microscopic 
or other examination in the nature of a specific test. Dr. Tucker, like Dr. 
Castleberry, did not fix the date of his visit to the deceased, but stated that it 
was some time about December, 1931. The mother of the deceased testified 
that on the deceased’s birthday, January 3, 1932, he was sick in bed so that the 
birthday celebration which she had planned had to be postponed. It is appel- 
lant’s theory that the illness about which the doctor’s testified began prior to 
the time deceased made his application for the insurance on December 30, 1931, 
and that since, according to his mother, he was still sick in bed on January 3d, 
it necessarily follows that he was not in good health when the application was 
made. The evidence does not compel any such conclusion. As we dave already 

inted out, neither of the doctors placed the time of the illness definitely. In 
act, the only definite date of the illness fixed is by the testimony of the mother, 
which shows that the deceased was ill on January 3, 1932. The record is silent 
as to when the illness began. So far as anything in the record discloses, the 
deceased may have been stricken the very day that the birthday celebration was 
to have taken place. Moreover, the record shows that the deceased lived in 
the country, some distance from the town of Nacogdoches, and that the applica- 
tion for the insurance was signed in the office of Hon. S. M. Adams, an attorney 
of Nacogdoches. Mr. F. W. Tucker, appellant’s agent, who took the applica- 
tion of Collins, testified that he (the agent) wrote down the answers in the 
application and that same was taken at the office of Attorney S. M. Adams in 
acogdoches, Tex., on December 30, 1931; that he did not remember definitely 
whether the insured, Collins, was present in Mr. Adams office at said time, but 
admitted that Collins may have been there. He appeared to have no independ- 
ent recollection of the matter. The by-laws of the appellant, which were intro- 
duced in evidence, require specifically that the application shall be signed by 
the applicant. In the absence of a contrary showing, we cannot presume that 
lins was not present and did not sign the application. On the contrary, the 
presumption, if one is to be indulged, would be that the agent performed his 
duty and that the application was taken in accordance with the by-laws of the 
appellant. The conclusion is inescapable, we think, that, if Collins was in fact 
present in the office of Mr. Adams in the city of Nacogdoches, and signed the 
application, he was not at that time suffering from the severe illness for which 
the doctors testified they treated him. It is not improbable that the illness 
began between that time and January 3, 1932. 

{1, 2] Thus it will be seen that the evidence is far from establishing as a 
matter of law appellant’s special defense that the insured was not in good health 
when he made his application. In order to defeat recovery, the burden was, of 
course, upon the appellant to establsih its special defense. At most, the evidence 
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only raised an issue of fact, which issue was determined against the appellant 
by the trial court. ; : ‘ 
The judgment of the trial court is in all things affirmed. 


BECK v. BECK. No. 9698. 
Court of Civil Appeals of Texas. San Antonio. Jan. 15, 1936. 
90 Southwestern Reporter (2d) 284. 
1. INSURANCE. 


Mere announced intention to change beneficiary of life policy is without 
legal effect, in absence of execution of intention in accordance with terms of 
policy or other legal requirements (Vernon’s Ann. Civ. St. arts. 4732, 4831, 5047, 
5048, 5050, and art. 7144a, § 16 (b). 

(For other cases, see Insurance, Dec. Dig. § 587.) 

2. INSURANCE. 

In absence of actual delivery of life policy by insured to claimed new bene- 
ficiary, alleged parol gift thereof does not effectuate change of beneficiary nor 
entitle alleged donee to proceeds of policy. 

(For other cases, see Insurance, Dec. Dig. § 587.) 


Appeal from District Court, Bee County; T. M. Cox, Judge. 

Suit by Grace Amelia Beck against Mrs. Lina Beck. From a judgment for 
defendant, plaintiff appeals. 

Affirmed. 

O. Kennedy, of Beeville, for appellant. 

Ney Wade and L. D. Stroud, both of Beeville, for appellee. 


McCURRY v. THE PRAETORIANS, Inc. No. 13309. 
Court of Civil Appeals of Texas. Fort Worth. Jan. 31, 1936. 
90 Southwestern Reporter (2d) 853. 
INSURANCE. 


Provision in fraternal benefit certificate restricting authority to bind society to 
certain designated officers precluded recovery on certificate which insured had 
allowed to lapse for nonpayment of premiums after representations of agent for 
society that insured need not continue such payments on becoming sick, where agent 
was not one of the officers entitled to bind society (Rev. St. 1925, art. 4820, as 
amended ; art. 4846). 


(For other cases, see Insurance, Dec. Dig. § 755[2].) 


Appeal from District Court, Tarrant County; A. J. Power, Judge. 
Suit by Edna McCurry against The Praetorians, Inc. From judgment sustaining 
demurrer to petition, plaintiff appeals. 
firmed. 
Roy A. Scott, of Forth Worth, for appellant. 
T. W. Davidson and J. W. Randall, both of Dallas, and Ernest May, of Fort 
Worth, for appellee. 


MANIATIS et al. v. TEXAS MUT. LIFE INS. CO. No. 1687: 
Court of Civil Appeals of Texas. Waco. Jan. 23, 1936. 
Rehearing Denied Feb. 20, 1936. 

90 Southwestern Reporter (2d) 936. 


1. INSURANCE. 

To defeat liability because life insurance application contained false repre- 
sentations regarding health, insurer must establish reliance thereon, but need not 
have relied wholly thereon. 

(For other cases, see Insurance, Dec. Dig. § 291[1].) 

2. INSURANCE. 

If false representation in life insurance application constituted one of several 
inducements and exerted material influence in bringing about contract, insurer is not 
liable. 

(For other cases, see Insurance, Dec. Dig. § 291[1].) 


3. INSURANCE. \ ; 
That insurer made independent investigation of insured’s health held not to 
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defeat insurer’s right as matter of law to rely on false representations in life 
insurance application, especially where investigation failed to disclose such falsity 
or ally suspicious circumstances. 


(For other cases, see Insurance, Dec. Dig. § 291[1].) 
4. INSURANCE. 


In action on life insurance certificate, jury’s finding that insured had had 
bronchitis held not in conflict with finding that he had not had tuberculosis. 
(For other cases, see Insurance, Dec. Dig. § 670.) 


5. INSURANCE. 

Jury’s finding that insured was not in good health when applying for life insur- 
ance held not in conflict with finding that he was in good health when receiving policy 
about three weeks later. 

(For other cases, see Insurance, Dec. Dig. § 670.) 


6. INSURANCE. 

Insured’s knowingly making false representations regarding health to procure 
life insurance held to preclude recovery, notwithstanding absence of finding that 
representations were intentionally made for purpose of deceiving insurer. 

(For other cases, see Insurance, Dec. Dig. § 291[3].) 

Appeal from District Court, McLennan County; Giles P. Lester, Judge. 

Suit by Helen Maniatis and husband against the Texas Mutual Life Insurance 
Company. Judgment for defendant, and plaintiffs appeal. 

firmed. 
H. L. Knop and F. M. Fitzpatrick, both of Waco, for appellants. 
Richey, Sheehy & Teeling, of Waco, for appellee. 


MARTINEZ v. FIRST TEXAS PRUDENTIAL INS. CO. No. 1507. 
Court of Civil Appeals of Texas. Eastland. Jan. 17, 1936. 
Rehearing Denied Feb. 14, 1936. 

90 Southwestern Reporter (2d) 645. 

1. INSURANCE. 

Life policy providing that it should be void if insured on delivery of policy was 
pregnant held not void as matter of law because of pregnancy of insured at time of 
delivery of policy, where evidence authorized finding that insured was seen by 
insurer's agent, medical inspector, and collector a few weeks prior to birth of 
child, which occurred about 6 weeks after application was made. 

(For other cases, see Insurance, Dec. Dig. § 379[4].) 

2. INSURANCE. 

Provision in policy that waiver may be accomplished only by certain officers 
may itself be waived by insurer. 

(For other cases, see Insurance, Dec. Dig. § 376[1].) 

Error from County Court at Law No. 2, Bexar County; C. J. Matthews, Judge. 

Action by Vicente Martinez against the First Texas Prudential Insurance 
Company. To review a judgment for defendant, plaintiff brings error. 

Reversed and remanded. 

See, also, 52 S.W.(2d) 358. 

G. Woodson Morris, of San Antonio, for plaintiff in error. 

Templeton, Brooks, Napier & Brown and W. F. Nowlin, all of San Antonio, for 
defendant in error. 


GENERAL AMERICAN LIFE INS. CO. v. DAY. No. 13272. 
Court of Civil Appeals of Texas. Fort Worth. Dec. 6, 1935. 
Rehearing Denied Jan. 10, 1936. 
89 Southwestern Reporter (2d) 1012. 

1. INSURANCE. 

Rule that forfeitures are not favored applies to foreiture of insurance contracts. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 
2. INSURANCE. 

Where terms of insurance contract are ambiguous, terms must be construed 
favorably to insured. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 
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3. INSURANCE. 

Provision in life policy that dividend could be cashed or permitted to remain on 
deposit with insurer, but that no premium should be construed as paid or insurance 
extended because of such deposit held valid under statute (Rev. St. 1925, art. 
4732 (7). 

(For other cases, see Insurance, Dec. Dig. § 367[2].) 

4. INSURANCE. 

Statute requiring life policies to secure to insured on default after three years’ 
premium payments insurance of net value “equal to reserve at date of default of 
policy and on any dividend additions thereto” held not to require insurer on premium 
default to apply current dividend to purchase of extended insurance, since words 
“dividend additions” do not mean dividends, but paid-up additional insurance pur- 
chased with dividends (Rev. St. 1925, art. 4732 (7). 


(For other cases, see Insurance, Dec. Dig. § 367[2].) 
5. INSURANCE. 


Where insurer had notice of insured’s disability prior to due date of premium, 
policy did not become forfeited upon nonpayment of premium, notwithstanding 
proof of disability was not filed with insurer, since insurer’s liability depended upon 
accrual of disability rather than proof thereof. 

(For other cases, see Insurance, Dec. Dig. § 535.) 


Appeal from District Court, Tarrant County; Bruce Young, Judge. 

Suit by Bonnie B. Day against the General American Life Insurance Company. 
From a judgment for plaintiff, defendant appeals, and plaintiff cross-appeals. 

Reversed and rendered in part; reversed and remanded in part. 

S. C. Rowe, of Fort Worth, for appellant. 

John D. McComb, of Jacksboro, and Hampden Spiller, of Fort Worth, for 
appellee. 


SOUTHWESTERN LIFE INS. CO. v. BROOKS. No. 13288. 
Court of Civil Appeals of Texas. Fort Worth. Dec. 20, 1935. 
Rehearing Denied Jan. 17, 1936. 
89 Southwestern Reporter (2d) 1059. 
1. INSURANCE. 

Under life policy providing for incontestability except for nonpayment of 
premiums after first “policy year” and for limitation of liability for suicide 
within one year from date of policy and that “policy year” should commence 
upon date of delivery, year commencing on date of delivery held “policy year” 
so that insurer was liable for full amount of policy upon suicide of insured more 
than one year after date of delivery (Rev. St. 1925, art. 4733, subd. 3). 

(For other cases, see Insurance, Dec. Dig. § 400.) 

2. INSURANCE. 

Ambiguity in insurance contract will be resolved in favor of insured if pro- 
visions warrant such construction. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

On Motion for Rehearing. 
3. INSURANCE. 

In action on life policy containing statement that insurer had caused policy to be 
signed and countersigned upon designated date, statement on slip delivered to insured 
with policy that policy should be in force from date of delivery held admissible as 
evidence of insurer’s intent as to date of policy. 

(For other cases, see Insurance, Dec. Dig. § 651[2].) 


Appeal from District Court, Wichita County; P. A. Martin, Judge. 

Action by Eva Brooks against the Southwestern Life Insurance Company. Judg- 
ment for plaintiff, and defendant appeals. 

Affirmed. . 

Hamilton, Lipscomb & Wood, of Dallas, for appellant. 

P. B. Cox, of Wichita Falls, for appellee. 
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GIBSON v. GENERAL AMERICAN LIFE INS. CO. No. 3300. 
Court of Civil Appeals of Texas. El Paso. Jan. 23, 1936. 
Rehearing Denied Jan. 30, 1936. 
89 Southwestern Reporter (2d) 1070. 
1. INSURANCE. 

Whether insured, under life policy which provided for waiver of premiums if 
insured became totally and permanently disabled, paid premiums after he became 
totally and permanently disabled under threat to cancel policy if payment was not 
made so as to entitle insured to recover such premiums, held for jury. 

(For other cases, see Insurance, Dec. Dig. § 198[6].) 

Appeal from District Court, El] Paso County; Ballard Coldwell, Judge. 

Action by Garnett A. Gibson against the General American Life Insurance Com- 
pany. From a judgment for defendant, plaintiff appeals. 

Affirmed. 

John B. Howard and Peticolas & Peticolas, all of El Paso, for appellant. 

J. F. Hulse and Turney, Burges, Culwell & Pollard, all of El Paso, for 
appellee. 

WALTHALL, Justice. 

On the 21st day of May, 1914, appellant entered into a contract of insurance with 
the Missouri State Life Insurance Company by the terms of which the said insur- 
ance company agreed to insure his life for $10,000, in consideration of the payment 
by appellant to said insurance company of a premium of $417.50 annually on the 
2lst day of May of each year. The policy contained a provision waiving the pay- 
ment of premium in the event the insured should become totally and permanently 
disabled. Subsequently, to wit, on the 7th day of September, 1933, the assets of the 
said life insurance company were purchased by appellee, General American State 
Life Insurance Company, and which purchasing company assumed all liabilities of 
the former company. 

The issues tendered in appellant’s pleadings are substantially as follows: That on 
March 3d, 1932, appellant was in an accident which resulted to him in his total and 
permanent disability; that appellee by its agents and employees, by their acts and 
conduct waived notice and proof of appellant’s disability; that notwithstanding 
appellant’s total and permanent disability, both said insurance companies breached 
said insurance contract and refused to waive the payment of the premiums on 
account of said disability for the years 1932 and 1933; that appellant paid said pre- 
miums for said two years, under protest, to save the policy from being canceled. 

This suit is to recover of appellee the two premiums paid, and interest and 
attorney fees. 

Appellee answered by general denial, and specially pleaded that the two pay- 
ments of premiums were voluntarily made; that there has never been an approval of 
appellant’s claim as provided by the policy; that the two-year statute of limitations 
bars recovery of the payment made May 21, 1932. . 

The cause was submitted and tried on special issues. 

The jury found that appellant was totally and permanently disabled; that the 
disability occurred on March 3, 1932; that appellant requested of appellee blanks on 
which to make proof of disability and the date of such request; that appellee did 
not refuse to furnish such blanks; that appellee had proof of appellant’s disability 
after July 18, 1934; the jury assessed appellant’s attorney’s fee at $250; the appel- 
lant himself paid each of the two premiums voluntarily. 

Each party filed a motion for judgment. 

The court entered judgment for appellee. 

Appellant’s motion for new trial was overruled, and appellant appeals. 

Opinion. 

{1] Appellant submits a number of propositions, but the view we take of the 
case we need consider only one question complained of. Appellant sued to recover 
the two premiums paid. On issue sufficiently pleaded, the jury found under the 
evidence that the payment of the two premiums was voluntarily made. In view of 
that finding, if it is sustained by the evidence, all other issues become unimportant, 
and judgment for appellee would necessarily follow. It has been well established 
in this state that money voluntarily paid, with full knowledge of all the facts, and 
without fraud, deception, duress, or coercion, cannot be received back, although it 
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was paid upon a void or illegal demand, or upon a claim which had no foundation‘ 
in fact, and was paid without consideration. Texas Juris., vol. 32, p. 727, par. 48, 
and cases cited in the notes. Appellant combatted the issue of voluntary payment 
on the ground of coercion, that is, threat to cancel the policy if payment was not 
made; pleaded payment under protest. The jury, however, found against appellant 
on the issue of voluntary payment, and on evidence sufficient to require the submis- 
sion of the issue. The evidence shows that appellant was familiar with all the facts, 
and in making the payments acted under the advice 9f counsel. 
The case is affirmed. 


BRADDOCK by SMITH v. PACIFIC WOODMEN LIFE ASS’N. No. 5678. 
Supreme Court of Utah. Feb. 17, 1936. 
54 Pacific Reporter (2d) 1189. 
1. INSURANCE. 


Statute under which insured’s statements in application for life insurance con- 
stitute representations, not warranties, held inapplicable to fraternal benefit societies 
(Rev. St. 1933, 43-1-1, 43-3-24, subd. 4, 43-9-4). 

(For other cases, see Insurance, Dec. Dig. § 688.) 

2. INSURANCE. 


Insured held bound by application for fraternal benefit insurance warranting 
truth of answers and providing that any untrue statements or concealment of facts 
avoided certificate (Rev. St. 1933, 43-1-1, 43-3-24, subd. 4, 43-9-4).* 

(For other cases, see Insurance, Dec. Dig. § 723[2].) 

3. INSURANCE. 


Although, pursuant to application for fraternal benefit insurance, insured’s 
statements constitute warranties, false statements do not avoid certificate if relating 
to mere temporary ailments or slight indisposition not impairing health or 
longevity.’ 

(For other cases, see Insurance, Dec. Dig. § 723[5].) 


4. INSURANCE. 
Breach of warranty of good health, if material to risk, held to avoid certificate 
of fraternal benefit insurance, regardless of insured’s knowledge or good faith. 


(For other cases, see Insurance, Dec. Dig. § 723[5].) 
5. INSURANCE. 

Whether insured was in good health as warranted held for jury on conflicting 
evidence in action on certificate of fraternal benefit insurance. 

(For other cases, see Insurance, Dec. Dig. § 825[2].) 
6. INSURANCE. 


Fraternal benefit society had burden of proving by preponderance of evidence 
that insured was not in good health as warranted. 

(For other cases, see Insurance, Dec. Dig. § 817[2].) 

7. INSURANCE. 

Mere temporary ailments or indispositions not of serious or dangerous character 
and leaving uo trace on constitution nor affecting soundness of system held not 
“diseases” within warranty of freedom therefrom contained in application for 
fraternal benefit insurance. 


(For other cases, see Insurance, Dec. Dig. § 723[5].) 
8. INSURANCE. 


Words “bodily infirmity” within warranty of freedom therefrom contained in 
application for fraternal benefit insurance held restricted to anything materially 
impairing or weakening constitution of insured, tending to reduce his resistance and 
thereby enhancing risk of death. 

(For other cases, see Insurance, Dec. Dig. § 723[5].) 


~~ 1Chadwick v. Beneficial Life Ins. Co., 54 Utah, 443, 181 P. 448, distinguished. 
*Witherow v. Mystic Toilers, 49 Utah, 177, 161 P. 1126; Bednar v. Brotherhood of 
American Yeomen, 48 Utah, 67, 157 P. 884. 
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9. INSURANCE. A $F 

Fraternal benefit society may select terms of insurance and insist that on 
noncompliance therewith contract is void." 

(For other cases, see Insurance, Dec. Dig. § 722.) 

10. INSURANCE. a ‘ 

Warranty in application for fraternal benefit insurance, negativing consultation 
with physician regarding any disease within five years, held not to require dis- 
closure of every consultation as to indisposition not amounting to disease. 

(For other cases, see Insurance, Dec. Dig. § 723[6].) 

11. INSURANCE. ; 

Warranty of “good health” within application for fraternal benefit insurance 
held not to contemplate slight troubles or temporary indisposition which will not 
usually result in serious consequences and which do not seriously impair or weaken 
insured’s constitution. 

(For other cases, see Insurance, Dec. Dig. § 723[5].) 

12. INSURANCE. , 

Instructions based on application for fraternal benefit insurance warranting 
“good health” and freedom from “disease” and “infirmity” should be supplemented 
by definitions of such words. 

(For other cases, see Insurance, Dec. Dig. § 826[1].) 

Appeal from District Court, Weber County; Eugene E. Pratt, Judge. 

Action by William U. Braddock, a minor, by F. W. Smith, guardian of his 
estate, against the Pacific Woodmen Life Association. Judgment for plaintiff, and 
defendant appeals. 

Judgment set aside, and.cause remanded for a new trial. 

Thatcher & Young, of Ogden, for appellant. 

H. H. Henderson, of Ogden, for respondent. 


WATSON v. AMERICAN COLONY INS. CO. OF NEW YORK. No. 14226. 
Supreme Court of South Carolina. Feb. 12, 1936. 
183 Southeastern Reporter 692. 
1. INSURANCE. 


Damages resulting from efforts made in good faith to save property from 
hostile fire, by water, breakage, removal, or loss by theft consequent thereto, are 
generally within loss covered by fire policy. 

(For other cases, see Insurance, Dec. Dig. § 421.) 

2. INSURANCE. 

Liability of insurer under fire policy for loss of diamond ring destroyed when 
inadvertently thrown into stove by insured when gathered up with some Kleenex, 
near which it had been placed on mantel, when insured, on discovering Kleenex in 
flames, desposited burning mass in stove to prevent spread of fire, held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[10].) 

Appeal from Common Pleas Circuit Court of Anderson County; G. Duncan 
Bellinger, Judge. 


Action by Mrs. Lena P. Watson against the American Colony Insurance Com- 
pany of New York. Judgment for plaintiff, and defendant appeals. 
Affirmed. 


Haynsworth & Haynsworth, of Greenville, and Watkins & Prince, of Anderson, 
for appellant. 


Allen & Doyle, of Anderson, for respondent. 
NATIONAL LIFE & ACCIDENT INS. CO. v. THOMPSON et al. No. 8259. 
Supreme Court of Appeals of West Virginia. Feb. 11, 1936. 
183 Southeastern Reporter 863. 


1. INSURANCE, 
Insured is not entitled to disability benefits because he is not able to engage in 


‘Bednarek v. Brotherhood of American Yeomen, 48 Utah, 67, 157 P. 884. 
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his accustomed vocation if disability does not prevent him from performing in 
practical manner some other and useful work, but fact that he might do some light 
work occasionally does not defeat right to disability payments. 

(For other cases, see Insurance, Dec. Dig. § 516.) 


2. INSURANCE. 

Where insured sustained shattered head of humerus in left shoulder and humerus 
ankylosed to scapula, preventing shoulder joint from functioning and causing shoul- 
der muscles to atrophy, but insured could perform any labor a one-armed man could 
do, he was not “disabled from performing work of any nature” so as to be entitled 
to disability payments. 

(For other cases, see Insurance, Dec. Dig. § 516.) 


Syllabus by the Court. 

1. When A has a meritorious defense, legal or equitable, to a series of actions 
instituted or threatened against him by B, all depending upon the same legal ques- 
tions and similar issues of fact, A may invoke the interposition of equity in order to 
avoid a multiplicity of suits and “to bring them all within the scope and effect of 
one judicial determination.” 

2. An injunction to stay proceedings in a court of law is addressed to the 
parties litigant. It is not addressed to, nor does it operate upon, the court. 

3. A claim for benefits under an insurance total disability clause should not be 
rejected because the insured might do some light work occasionally; neither should 
the claim be approved because the insured is not able to engage in his accustomed 
vocation, if his affliction does not prevent him from performing in practical manner 
some other and useful work. 

Appeal from Circuit Court, Ohio County. 

Suit by the National Life & Accident Insurance Company against W. L. 
Thompson and others. From the judgment, plaintiff appeals. 

Reversed in part and remanded. 

Hall, Goodwin & Paul, of Wheeling, for appellant. 

Erskine, Palmer & Curl, of Wheeling, for appellees. 

HAtcuer, President. 

This suit involves the construction of an insurance agreement to pay the insured 
$7 periodically if “disabled from performing work of any nature.” 

!he defendant W. L. Thompson is the insured. In 1931, a rifle bullet shattered 
the head of the humerus in his left shoulder. The humerus ankylosed to the scapula 
in or following the process of healing. This condition prevents the shoulder joint 
from functioning and has caused the shoulder muscles to atrophy. The insurer, 
the plaintiff insurance company, paid Thompson the agreed stipend until July, 1934, 
when payments were discontinued on the ground that Thompson’s disability was 
not total. After waiting a number of the $7 periods, Thompson instituted six sep- 
arate actions against the insurer before a justice, for $7 each. Thompson also 
expressed his intention to bring other like actions whenever the periodical payments 
were refused. The insurer then brought this suit in the circuit court to enjoin the 
prosecution of such actions before the justice, and to secure one judicial determina- 
tion of its liability. Relief was denied, and an appeal followed. 

The evidence demonstrates that Thompson, now aged thirty-eight years, has a 
very meager education; that prior to his injury, he had worked only as a coal miner 
and is not trained in other manual labor; that his left elbow, wrist and hand function 
normally and he has no injury except the one in his left shoulder which would 
seriously impede labor; that he has made only one attempt (unsuccessful) to secure 
employment since his injury; that he “can do any labor a one-armed man can do,” 
and can even assist his one normal arm with movements of his crippled arm below 
the shoulder, provided they do not throw any strain on the shoulder; and that one- 
armed men can perform various kinds of manual labor with some degree of effi- 
ciency. Thompson admitted knowing a one-armed man who was a coal loader, but 
was not questioned as to the manner in which the man performed that work. 

One of the classes of conditions which afford equity jurisdiction to prevent a 
multiplicity of suits is described by Pomeroy as follows: “Where the dispute is 
between two individuals, A and B, and B institutes or is about to institute a number 
of actions either successively or simultaneously against A, all depending upon the 
same legal questions and similar issues of fact, and A by a single equitable suit 
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seeks to bring them all within the scope and effect of one judicial determination.” 
Pomeroy’s Eq. Juris. (4th Ed.) § 245. For illustrative cases, see Minnetonka Oil 
Co. v. Cleveland Vitrified Brick Co., 27 Okl. 180, 111 P. 326 (monthly breaches of 
a contract for years) ; Zeigler v. Beasley, 44 Ga. 56 (a series of promissory notes) ; 
Tarbox v. Hartenstein, 4 Baxt. (Tenn.) 78 (weekly salary payments); Norfolk & 
N. B. Hosiery Co. v. Arnold, 143 N. Y. 265, 269, 38 N. E. 271 (royalties on a patent) ; 
Galveston, H. & S. A. Ry. Co. v. Dowe, 70 Tex. 5, 7 S. W. 368 (time checks) ; 
Featherstone v. Carr, 132 N. C. 800, 44 S. E. 592 (monthly rentals); Coville & 
Garber v. Gilman, 13 W. Va. 314, 336 (oil “pumped and sold”). This rule assumes 
that A “has some defense, either legal or equitable, to the numerous suits instituted 
or threatened against him.” Storrs v. Pensacola & A. R. Co., 29 Fla. 617, 11 So. 
226, 227. In such case, the prevention of a multiplicity of suits is a substantive 
ground of equity jurisdiction. Lawrence on Eq. Juris. § 1022; 21 C. J., subject 
Equity, § 48. 

The actions instituted, and the actions contemplated by Thompson, against the 
insurance company, all depend upon the same legal question and the same issue of 
fact. In this suit, the company seeks to bring all such actions within the effect of 
one judicial determination. The company presents a meritorious defense to the 
actions instituted and the ones threatened against it. Therefore, equity has juris- 
diction of this cause. 

[1, 2] After réviewing the authorities on insurance disability clauses in Hayes 
v. Prudential Ins. Co., 114 W. Va. 323, 325, et seq., 171 S. E. 824, 826, Judge Max- 
well expressed the views of the court as follows: “Of course, an insured would not 
be sustained in a claim for benefits under a disability clause because of his inability 
to engage in his accustomed vocation, if his indisposition did not prevent him from 
engaging in practical manner in some other and useful work. But the fact that 
he might do some trifling, unimportant and inconsequential things would not preclude 
his right under the disability clause. Total disability is a relative term. Each case 
must be considered on its own facts.” The disability clause in the Thompson policy 
is “disabled from performing work of any nature.” This clause does not insure 
against disability to perform work as readily as the normal man or against inability 
to procure satisfactory work. The clause refers only to disability to perform any 
sort of useful work in a practical manner. The loss of an arm renders the perform- 
ance of most manual labor much more difficult; nevertheless, gainful labor can be 
performed despite such loss if the unfortunate one (otherwise normal) has the will 
to do so. The evidence shows, and common knowledge confirms, the fact to be 
that many one-armed men do perform some kinds of manual labor with a fair degree 
of efficiency. Because Thompson’s left arm is sound below the shoulder, he is 
better equipped for labor than the ordinary one-armed man. Hence, he is not 
— from performing work of any nature,” and the company is entitled to 
relief. 

Thompson’s wife, and the justice before whom the suits were brought, were 
made parties to the bill and were restrained from further action relating to the 
suits. The allegations of the bill are insufficient as against Mrs. Thompson. An 
injunction to stay proceedings in a court of law is not addressed to, nor does it 
operate upon the court. Pomeroy, supra, §§ 1360 and 2058; 32 C. J., subject Injunc- 
tions, § 71. Therefore, the injunction herein should have been addressed to Thomp- 
son alone. 

The temporary injunction will be reinstated and made permanent so far, and so 
far only, as it relates to Thompson. 


Reversed in part and remanded. 


MILAM v. EQUITABLE LIFE ASSUR. SOC. OF THE UNITED 
STATES. No. 8266. 


Supreme Court of Appeals of West Virginia. Feb. 11, 1936. 
183 Southeastern Reporter 865. 


1, INSURANCE. ; 
_ Proof of claim, in absence of provision in group life insurance certificate fixing 
time for presenting same, must be made within reasonable time. 


(For other cases, see Insurance, Dec. Dig. § 539[1].) 





Life] Milam v. Equitable Life Assur. Soc. of the United States 75 


2. INSURANCE. 

What constitutes reasonable time for presenting proof of claim for disability 
benefits under group life insurance certificate is question of law when facts are 
undisputed and inferences certain. 

(For other cases, see Insurance, Dec. Dig. § 668[14].) 

3. INSURANCE. 

Insured delaying over nifie years in filing proof of disability held not shown to 
have acted with proper degree of promptness, where only excuse was that he had 
forgotten about group life insurance certificate containing disability provision. 


(For other cases, see Insurance, Dec. Dig. § 539[1].) 


Syllabus by the Court. 

1. Proof of claim, in the absence of any provision in the policy of insurance 
relating to the time for presenting same, must be made within a reasonable time. 

2, What is a reasonable time for presenting proof of claim is a question of law 
when the facts are undisputed and the inferences certain. 

Error to Circuit Court, Kanawha County. 

Action by Delbert A. Milam against the Equitable Life Assurance Society of the 
United States. Judgment for plaintiff, and defendant brings error. 

Judgment reversed, and case remanded for a new trial. 

Brown, Jackson & Knight, of Charleston, for plaintiff in error. 

Wilbur C. Frame, of Charleston, for defendant in error. 

Woops, Judge. 

Plaintiff recovered a judgment under the terms of a certain group life insurance 
certificate, issued to him in 1919 at the instance and expense of Charleston Inter- 
urban Railroad Company, his then employer, on the theory that he had, during the 
period the certificate was in full force and effect, become totally and permanently 
disabled within the meaning of the provisions of said certificate. The insurer pro- 
secutes error. 

The provision, under which recovery was had, was added to the certificate in 
1921. It reads: “If proof shall be furnished the society that any employee insured 
under the aforesaid policy has before having attained the age of sixty, become wholly 
disabled by bodily injuries or disease, and will be wholly and presumably permanently 
prevented thereby for life from pursuing any and all gainful occupations, the society 
will pay six months after receipt of such proof in full settlement of all obligations 
under the said policy pertaining to such employee, the full amount of the insurance 
on such life.” 

It appears that Milam never worked for the railroad company after January 28, 
1925. On July 17, 1925, the company notified the insurer, as follows: “Please take 
notice that the connection of A. D. Milam with us terminated on April 1, 1925.” 
The insurer heard nothing further of or from the plaintiff until June, 1934, when the 
latter filed affidavits with it to the effect that he was totally and permanently disabled 
as of January 28, 1925. The only explanation that the plaintiff gave for delaying 
over nine years in filing proof of disability was that he had forgotten about the 
policy, which was in his possession. 

Without commenting on the sufficiency of the evidence on the issue of claim- 
ant’s alleged total and permanent disability, we will direct our attention to what 
seems to be the controlling question in the case, i. e., whether or not the proof of 
claim, in the absence of a provision relating to the time of presenting same, was 
seasonably made. 

Plaintiff takes the position that an insurance policy is the same as any other con- 
tract in writing, not under seal, and that therefore the question of whether or not 
insured offered proof of loss and instituted suit within a reasonable time should be 
measured and determined by the statute of limitations. Code 1931, 55-2-6. 

{1, 2] The rule is announced by the courts generally that notice of a claim on 
an insurance policy must be given within a reasonable time after the claim arises. 
Warner v. Modern Woodmen of America, 124 Wash. 252, 214 P. 161, 34 A. L. R. 
87; Metropolitan Life Ins. Co. v. Frankel, 58 Ind. App. 115, 103 N. E. 501. “In the 
absence of any provision in the policy relating to the time for presenting to the com- 
pany the proofs of loss, the law requires that such proof must be made within a 
reasonable time.” 14 R. C. L. 1328. The insurer, being wholly dependent upon the 
insured for information relative to the time liability to pay occurs, has included in 
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its contract the requirement that the assured notify it of the happening of such 
event. And, as stated in Spratley v. Mutual Benefit Life Ins. Co., 11 Bush. (Ky.) 
443: “The presumption is conclusive that the parties to the contract intend that this 
notice shall be given as soon as it is reasonably possible to do so.” This court, in 
discussing the matter of stale claims, in the case of Iannarelli v. Kansas City Life 
Ins. Co., 114 W. Va. 88, 171 S. E. 748, 750, makes the following pertinent statement : 
“Life insurance has come to occupy a most important field and to discharge an 
indispensable function in modern society. The life insurance companies are enabled 
to function only on the basis of standard mortality and experience tables. These 
companies must comply with fixed requirements of state statutes. Neither the actu- 
aries of the companies nor the insurance commissioners of the states could deter- 
mine with any degree of definiteness the liability to which the companies might be 
subjected at any given date on account of outstanding insurance, if at the same time 
there are a large number of policies, supposedly lapsed and forfeited, under which 
there may be liability because of total disability of the insured at the time of the 
forfeiture, though the insurer had no notice of such disability.” 

[3] As heretofore stated, no excuse was presented, except that plaintiff forgot 
about his policy. It is therefore apparent that he has not acted with the degree of 
promptness required by him by the law; and, it should be stated further, that in view 
of the fact that the evidence on this issue is undisputed and the inferences certain, 
the reasonable time is a question of law for the court. Brown v. Thomas, 120 Va. 
763, 764, 92 S. E. 977; Paine v. Central Vermont R. Co., 118 U. S. 152, 6 S. Ct. 
1019, 30 L. Ed. 193. 

We therefore reverse the judgment, set aside the verdict, and remand the case 
for a new trial. 

Judgment reversed; verdict set aside; new trial awarded. 


BOLL v. CATHOLIC KNIGHTS OF WISCONSIN. No. 210. 


Supreme Court of Wisconsin. Feb. 4, 1936. 
265 Northwestern Reporter 67. 
1. INSURANCE. 

Where benefit certificate which gave no extended insurance to suspended mem- 
bers was exchanged for certificate which carried such benefit upon payment of 
premiums for three years, beneficiary of certificate of suspended member who had 
not paid premiums for three years held not entitled to recover thereon, notwith- 
standing member paid increased rates under new certificate (St. 1933, §§ 208.01 et 
seq., 208.15, 208.17, 208.19). 

(For other cases, see Insurance, Dec. Dig. § 747.) 

2. INSURANCE. , 

Where member of fraternal benefit society upon accepting new certificate 
released society from liability under original certificate, beneficiary was not entitled 
to have reserve of original certificate applied to purchase of extended insurance, 
where suspended member had not complied with provision in new certificate which 
would have entitled him to extended insurance (St. 1933, §§ 208.01 et seq., 208.15, 
208.17, 208.19). 

(For other cases, see Insurance, Dec. Dig. § 747.) 

Appeal from a judgment of the Circuit Court of Calumet County; Fred 
Beglinger, Judge. 

Affirmed. 


_The action was commenced on December 10, 1931, by plaintiff, Mary Boll, 
against the Catholic Knights of Wisconsin, a mutual benefit association organized 
under the laws of the state of Wisconsin, to recover upon an insurance certificate 
issued by defendant on May 7, 1917, to Edward Boll, husband of plaintiff. The 
action was tried to the court without a jury. Findings of fact and conclusions of 
law were duly made and entered, and judgment was entered on June 30, 1933, dis- 
missing plaintiff's complaint. Plaintiff appeals. 

Judgment affirmed. 

Fox & Fox, of Chilton, for appellant. 


Zimmers, Jaekels & Zimmers, of Milwaukee, for respondent. 
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BOLL v. CATHOLIC KNIGHTS OF WISCONSIN. 
Supreme Court of Wisconsin. Feb. 4, 1936. 
265 Northwestern Reporter 70. 
1. INSURANCE. 

Where member of fraternal benefit society was suspended January 1, and died 
December 1, acceptance by branch secretary of payment of delinquent dues on 
December 12, without notice of member’s death, held not to estop society from 
asserting suspension of member and denying liability. 

(For other cases, see Insurance, Dec. Dig. § 755[3].) 


2. INSURANCE. 

Acceptance by secretary of branch office of fraternal benefit society of pay- 
ment of delinquent dues of suspended deceased member held not binding on 
society, where secretary was not charged with collection of dues of suspended 
members. 

(For other cases, see Insurance, Dec. Dig. § 755[2].) 

3. INSURANCE. 

Acceptance by branch secretary of fraternal benefit society of delinquent dues 
without notice of member’s death would not constitute waiver of filing of certificate 
of good health as condition to reinstatement. 

(For other cases, see Insurance, Dec. Dig. § 763.) 

4. INSURANCE. 

Statements of branch secretary of fraternal benefit society at time of receiving 
payment of delinquent dues of deceased member rpresenting mere opinions held 
insufficient as waiver of filing of certificate of good health as condition to rein- 
statement. 

(For other cases, see Insurance, Dec. Dig. § 755[1].) 

5. INSURANCE. 

Officers of branch office of fraternal benefit society could not waive require- 
ment that suspended member must file prescribed application for reinstatement 
within 60 days after suspension. 

(For other cases, see Insurance, Dec. Dig. § 763.) 

Appeal from a judgment of the Circuit Court of Calumet County; Fred 
Beglinger, Judge. 

Affirmed. 

An action was commenced November 6, 1931, by plaintiff, Anna Jane Boll, 
against the Catholic Knights of Wisconsin, a mutual benefit association organized 
under the laws of the state of Wisconsin, to recover upon a certificate of insurance 
issued to Joseph Boll, husband of plaintiff. Action was tried to the court without 
a jury. Findings of fact and conclusions of law were duly made and entered. On 
July 6, 1333, judgment was entered for the defendant dismissing plaintiff’s com- 
plaint. Plaintiff appeals. 

Judgment affirmed. 

Fox & Fox, of Chilton, for appellant. 

Zimmers, Jaekels & Zimmers, of Milwaukee, for respondent. 
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ACCIDENT 
STURMBERG v. ee ae ASS’N OF AMERICA. 
7762. 


°. 
Circuit Court of Appeals, Fifth Circuit. Dec. 28, 1935. 
Rehearing Denied Jan. 20, 1936. 
80 Federal Reporter (2d) 997. 
2. INSURANCE. 

Evidence as to hemorrhage of brain suffered by insured while attempting to 
jack up automobile held insufficient to make issue for jury of insurer’s liability under 
accident policy requiring visible marks of injury on body and excluding injury 
resulting from voluntary overexertion where cause of hemorrhage, whether exer- 
tion or blow on head, was left to conjecture. 


(For other cases, see Insurance, Dec. Dig. § 668[11].) 
3. INSURANCE. 


Insured suing on accident policy must establish by fair preponderance of evi- 
dence that his hemorrhage of brain resulted from blow inflicted as alleged, and not 
from overexertion, where insured’s certificate excluded injury resulting from over- 
exertion. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

Appeal from the District Court of the United States for the Western District 
of Texas; Robert J. McMillan, Judge. 

Action by Robert Sturmberg against the Travelers Protective Association of 
America. Judgment for defendant, and plaintiff appeals. 

Affirmed. 

John P. Pfeiffer, of San Antonio, Tex., for appellant. 


Martin J. Arnold and Perry S. Robertson, both of San Antonio, Tex., for 
appellee. 


Before Foster and Sibley, Circuit Judges, and Dawkins, District Judge. 
Dawkins, District Judge. 


[1] Plaintiff sued in the state court of Texas, on a policy of accident insurance, 
claiming injuries which caused total disability, entitling him to recover the stipu- 
lated sum of $50 per week for 104 weeks, statutory penalties, and attorney’s fees 
under the law of the state. The case was removed to the court below on the ground 
of diverse citizenship. After the evidence was all in, the court, on motion of the 
defendant, directed a verdict in its favor. It, therefore, becomes our duty to examine 
the record to see if there was substantial evidence from which a reasonable mind 
might have concluded the plaintiff received injuries in the manner alleged, and which, 
under = terms of the policy and the law applicable thereto, would have entitled him 
to a verdict. 


The pertinent allegations of the petition are as follows: 


“That on the 8th day of April, A. D., 1932, this plaintiff, while on the highway 
some ten or twelve miles out of Floresville, Wilson County, Texas, found it neces- 
sary to change the right rear casing on the light coupé automobile in which he was 
riding. After jacking up the rear axle and removing the deflated casing and remov- 
ing the spare from the rack, the jack holding up said axle fell over and the car went 
down, resting on the right rear wheel without a casing. In rejacking up the car 
and while trying to place a piece of plank on top of the blocking up in order to 
raise said rear axle higher to permit the placing on the wheel the inflated casing, 
some part of the said automobile came in violent contact with plaintiff’s neck at or 
about the base of the skull. Said contact caused immediate vomiting and violent 
cold perspiration on the part of the plaintiff for about thirty minutes. 

“Said violence caused by said automobile hitting this plaintiff, as aforesaid, this 
plaintiff within a few days thereafter began to suffer from traumatic arthritis or 
traumatic rheumatism of the spine. That the trauma caused by said violence, as 
above set out, has involved the central nervous system of this plaintiff to such an 
extent that he has partial paralysis of the right arm and has lost the muscular con- 
trol of various parts of his body and especially his right arm and left leg, and has 
produced neurosis accompanied by cold sweating, nervousness and mental incoordina- 
tion to the extent that he is physically and mentally disabled to such an extent that 
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he is.entirely incapicitated and unable to perform any part, or substantial part, of his 
usual or regular business.” 

We also quote the relevant provisions of the constitution of the defendant 
association : 

“Sec. 5. Whenever a Class A member of this Association in good standing shall 
through external, violent and accidental means receive bodily injuries which shall 
independently of all other causes immediately, continuously and wholly disable him 
from transacting any and every kind of business, pertaining to his occupation as 
shown by the records of this Association, he shall, upon compliance with and sub- 
ject to the other provisions, conditions and limitations of this Constitution, be paid 
for the loss of time occasioned thereby the sum of $25.00 per week, not exceeding 
one hundred and four consecutive weeks. * * * 

“The foregoing provisions of this section shall apply to Class C members, save 
that Class C members, shall receive double the amount of benefits for Class A 
members.” Art. 10, § 5. 

“This Association shall not be liable to a member or his beneficiary for any dis- 
ability benefits, special loss, or death benefits, when the disability, special loss, or 
death of a member occurs under any of the following conditions or circumstances: 
when inflicted by a member on himself while sane or insane; when there are no 
visible marks of injury upon the body (the body itself not being deemed such a mark 
in case of death); * * * when caused wholly or in part by any bodily or mental 
infirmity or disease, * * * when the result of voluntary over-exertion (unless 
in a humane effort to save human life) * * *; when resulting wholly or in 
part from * * * paralysis, apoplexy, * * * cerebral, menigeal or spinal hem- 
orrhage, * * * or any other disease or diseases.” Art. 12, § 1. 

Plaintiff, as a witness in his own behalf, testified in substance as follows: 

He was sixty-four years old when the alleged accident happened and at the time 
was and had been for more than fifteen years a member in good standing of the 
defendant association; that he belonged to class C of certificate holders, who in case 
of total disability, as defined by the constitution and by-laws, was entitled to receive 
$50 per week for 104 weeks; that he had not worked since the day of his injuries on 
April 8, 1932; that on the latter date he was traveling on a sandy dirt road, in a 
Chevrolet Standard coupé, when the right rear wheel went flat; that he set his 
brakes, jacked the axle up, removed the deflated tire, and went to the rear to 
remove the spare for replacing on the car; that a slight jerk was required to 
remove the spare from its rack, which caused the axle to slip off the jack and the 
hub of the wheel then rested in the sand; that being unable to get the jack under it 
again, he “got some blocks and laid them close to the axle as a fulcrum and I used a 
piece of wood, seven or eight feet in length as a lever to raise the car. I tied the 
wheel that I had taken off to the end of the lever to assist in the raising of the car. 
As the car would raise I would push pieces of wood between the axle and blocking. 
In placing these pieces of wood I would put my left leg under the car and stoo 
down, and as I was about to place a piece I either lost my balance or the car slipped, 
something happened, and I had the sensation that I bumped my head and fell flat 
on the ground. My recollection, which did not come back to me until the following 
December, is that I received a bump back of my neck when my pry slipped and the 
car came down.” 

That after falling on the ground he became sick and started to vomit, sat on 
the running board with perspiration rolling off of him and drank most of a thermos 
jug of water; that this consumed about twenty or thirty minutes; that after feeling 
better, he did not try to jack the car up any further, but dug the sand out from 
under the wheel and slipped it on; that he was still dizzy and the “sun seemed to be 
in the North”; that he went on through Pleasanton and Jourdanton, home, but 
does not remember when he arrived there. The next day he got his mail at the 
post office, “but was still confused and got all mixed up and had entirely forgotten 
something had happened to me”; that his arm hurt him and he went to see a 
chiropractor and on the 15th and 16th of April went to see a doctor, who made an 
examination but did not treat him and who wanted to extract some spinal fluid; that 
he was examined and treated on May 5th, by Dr. Hanson, who continued to do so, 
three times a week for six or seven weeks; that at the request of his employer, the 
Gulf Refining Company, he was examined by Dr. Dorbrandt on August 6th and 7th, 
who did not treat him; that when he first went to the doctors he did not remember 
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anything with reference to the accident, but after a “hard adjustment in my neck 
by a chiropractor * * * about the beginning of May” he remembered sitting on 
the running board and vomiting, but did not have a clear recollection of what hap- 
pened until December, 1932; that he then recalled that he “had a sore spot in the 
back of my neck, and I recollected that I received it when the car came down, when 
my pry slipped. * * * My recollection is as it first served me in December, 1932, 
of what occurred in April before, is that I thought I hit my head against the car 
real hard, the side of my head and neck, and the pain in the back of my head or 
neck continued until July, 1934. I have no idea what actually happened there or 
how I was injured. My recollection is very confused, vague, when you are just 
knocked out right now, that is all I know.” 

On cross-examination plaintiff reiterated a good deal of his testimony. After 
testifying as above indicated, he then identified a claim for compensation filed with 
the Industrial Accident Board, under the State Employers’ Liability Act (Vernon’s 
Ann, Civ. St. Tex. art. 8306 et seq.), the date of which is not shown, but which was 
offered in evidence by the defendant, and in which he says: “The cause of my injury 
was blocking up an automobile under which the jack had fallen down when I was 
changing tires. The axle was on the ground and no help in sight, nor phone. 
This was in the sandy black-jack country. It was very hard work for me to do 
without help. Was on my knee, stretching to put piece of board with one hand and 
prying with the other. And then there was a snap in my head, and I got sick. The 
nature of my injury is as follows: I suffered sprain in back of my head and in the 
middle of my back, both on the right side. Sharp pain in my head caused me to 
vomit, was sick for half an hour with cold perspiration.” 

In the “Claimant’s Preliminary Statement” to the defendant, signed on May 16, 
1932, he answered questions with reference to the accident as follows: 

“(a). When did it happen? 

“At 2 o’clock p. m., on the 8th day of April, 1932. 

“(b). Where did it happen? 

“On country road between Floresville and Jourdanton, Texas. 

“(c). How did it happen? ; 

“Trying to pry up car, from under which jack had fallen down. Was changing 
tire. 

“(d). What were you doing at the time? 

“Changing tire. 

“(e). What bodily injuries were received? 

“Severe pain in head and neck.” 

Plaintiff was attended by Dr. W. S. Hanson on May 5, 1932, who made a report 
to the defendant in which he stated: “The precise nature of the injury and its extent 
was probably hemorrhage at base of brain, due to rupture of vessel incident to 
undue physical exertion. Found no indication of disease, and was unable to say 
how long patient would be unable to engage in gainful occupation. Now he has 
paresis (partial paralysis of r. arm and left leg).” 

When ‘called as a witness, Dr. Hanson testified he had known plaintiff for seven 
or eight years and when he examined the latter and made the report to the defend- 
ant on May 5, 1932, plaintiff showed partial paralysis of right arm and a consider- 
able degree of mental confusion; that his heart action, blood pressure, etc., were 
normal. “My analysis of the case at that time was based upon what history I could 
obtain from Mr. Sturmberg plus the result of my physical examination and obser- 
vation. I examined him again in December, 1932, and my conclusions from that 
examination are different from those reached from the May examination. The 
original conclusion was based on the patient’s history of how his condition came 
about. He could give me no coherent nor exact statement as to what he thought 
had happened to him previously that caused the present condition. In December his 
memory had improved to such an extent that he could give me in detail all of the 
thi.gs which had happened to him in April, 1932. My conclusion at the May exam- 
ination was that his injury was due to a hemorrhage of the brain, due to rupture 
of vessels, incident to undue physical exercise. My conclusion after the December, 
1932, examination is that it was not due to excessive physical exercise but was due 
to a blow which he had received on the back of the skull and underpart of neck. 
My opinion is that his memory came back to such an extent that the recital in 
December as to how the injury occurred is a correct one. A blow on the head would 
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be liable and would probably cause a complete effacement of the memory of a 
particular occurrence at that time but his memory would revive at a later date. 
It is my opinion he had a hemorrhage and a concussion of the brain. Concussion 
of the brain frequently disturbs the memory of a particular occurrence at that time 
but his memory would revive at a later date. It is my opinion he had a hemorrhage 
and a concussion of the brain. Concussion of the brain frequently disturbs the 
memory of a patient of the accident and in many cases it does not return for weeks 
and months.” He examined the patient on January 14, 1935, and found there had 
been a gradual and steady improvement of the mind and was otherwise in good 
condition for a man of his age. “Outside of the head injury and the paralysis 
* * * his condition in 1932 was good, as there was no evidence of any impairment 
of any other part of the body and his mental condition now is just about the same 
as in 1929.” (The doctor testified that he had examined the plaintiff in 1929.) 

This witness further testified that if the bursting of a blood vessel at the base 
of the brain had been due to disease, such as arteriosclerosis, he would not have 
recovered in the manner he did, but his condition would have grown worse, whereas 
if the trouble was caused from a blow, his improvement would have been in accord- 
ance with what actually happened. oe 

Of course, in so far as what actually happened, the doctor’s opinion rests 
entirely upon the hear-say statements of the plaintiff, forming part of the history of 
the case, which would be necessary in making a diagnosis, and giving an opinion, 
but it cannot be received as proof of the facts themselves taking place at the time of 
the injury. 

(2, 3] The foregoing reference at length to the testimony of plaintiff has been 
made largely because he was the only witness to the immediate circumstances sur- 
rounding his injury, and to illustrate the inconsistency of his actions and of his 
statements about the most important facts oe upon the issue of whether he 
received an external blow on the back of the head. It leaves the matter in great 
confusion and does not amount to substantial proof sufficient to go to the jury that 
he received a blow upon the head. 

There are two main difficulties confronting the appellant in this case: First, 
the policy is a very restricted one, in that the injury must have been due to “external 
violent means * * * which shall, independently of all other causes, immediately, 
continuously and wholly disable him from transacting any kind of business per- 
taining to his occupation * * *,” and the defendant “shall not be liable * * * 
when the disability * * * occurs” and “there are no visible marks of injury 
upon the body (the body itself not being deemed such a mark in case of death)” or 
“when the result of voluntary over-exertion. * * *” Second, plaintiff was the 
only witness to what happened at the time of his alleged injury and he does not say 
that he was actually struck by the car, but that “as I was about to place a piece (of 
wood), I either lost my balance or the car slipped, something happened, and I had 
the sensation that I bumped my head and fell flat on the ground. My recollection, 
which did not come back to me until the following December, is that I received a 
bump back of my neck when my pry slipped and the car came down.” 

On cross-examination, he stated also, “I told my attorney on direct examination 
that while I was working with the car I did not know exactly how the occurrence 
happened, but I was satisfied that I either lost my balance or the pry slipped, or 
both. I felt a sensation of pain in my head or neck like bumping my head, as 
though I had bumped it. * * * I had gotten the car nearly jacked up when I 
felt the sensation in my head. The pain came in the effort when I was putting this 
piece of wood in the opening. At the time I felt the pain I hadn’t gotten the car 
as high as I wanted it. When I felt the pain in my head I fell flat when I was 
struck; fell with my face in the sand.” Leaving out of consideration the statement 
made to Dr. Hanson and in his report to the defendant company, as well as in his 
application for compensation to the state board, all of which say nothing about a 
blow from the car, this evidence of the plaintiff himself leaves largely to the 
imagination or conjecture whether the rupturing of the blood vessel was due to a 
blow or was caused by the excessive exertion of attempting to jack the car up, and 
as to which the certificate of insurance expressly declares there shall be no liability. 
Then too, the evidence nowhere discloses that there were any “visible marks of 
injury upon the body” of the plaintiff, unless as counsel contends, the vomiting, 
dizziness, and loss of memory can be said to fall within that category. However, 
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these could have followed hemorrhage produced by excessive exertion as well as b 
a blow. The matter cannot be left to conjecture. In order to recover, plainti 
must prove facts which reasonably tend to establish by a fair preponderance that a 
blow was inflicted in the manner alleged and not leave the case in a condition where 
the facts are equally consistent with the conclusion that the injury resulted from 
causes excluded from the insurance certificate, to wit, over-exertion. Corinne M. 
Anderson v. Travelers’ Protective Association (C. C. A.) 74 F.(2d) 170, and 
authorities cited therein. 

Our conclusion is that the judgment should be affirmed. 

Affirmed. 


STEWART v. TRAVELERS PROTECTIVE ASS’N OF AMERICA. No. 7863. 
Circuit Court of Appeals, Fifth Circuit. Jan. 7, 1936. 
81 Federal Reporter (2d) 25. 
1. INSURANCE. i : 

In action on accident certificate where issue arose as to whether injury on side 
of insured’s head was accidental in sense that he had stumbled or fallen, striking 
his head against some object, or had collapsed and fallen as result of disease, jury 
could consider situation and location of objects in room and step-up from room to 
bath and shower, together with insured’s res geste statement that “I fell” in deter- 
mining how wound was inflicted. 

(For other cases, see Insurance, Dec. Dig. § 659[1].) 

2. INSURANCE. c ; 

If insured stumbled or in any other manner accidentally fell against object 
which inflicted injury, on side of head, and injury alone caused his death, bene- 
ficiary of accident certificate providing compensation for death resulting from 
violent external means was entitled to recover. 

(For other cases, see Insurance, Dec. Dig. § 455.) 

3. INSURANCE. 

If insured, covered by accident certificate providing benefits on death through 
external violent and accidental means was afflicted with disease, and his fall result- 
ing in injury to side of head was caused by bursting of blood vessel in brain or 
other effect of one or more of diseases, or if insured would not have died from 
injury but for presence of disease in his body, beneficiary could not recover on 
accident certificate. 

(For other cases, see Insurance, Dec. Dig. § 455.) 

Appeal from the District Court of the United States for the Western District 
of Texas; Robert J. McMillan, Judge. . 

Action by Arthur C. Stewart, Jr., against the Travelers Protective Association 
of America. Judgment for defendant, and plaintiff appeals. 

Judgment reversed and case remanded with directions. 

Edward A. Sibley and H. W. Green, both of San Antonio, Tex., for appellant. 

Perry S. Robertson and Martin J. Arnold, both of San Antonio, Tex., and 
Maurice P. Phillips, of St. Louis, Mo., for appellee. 


KLABER v. O’MALLEY, Superintendent of Insurance. No. 34125. 
Supreme Court of Missouri, Division No. 1. Dec. 18, 1935. 
Rehearing Denied Jan. 11, 1936. 
90 Southwestern Reporter (2d) 396. 
1, INSURANCE. 

Insurer issuing accident policy insuring insured for one year when insured was 
within 28 days of seventieth birthday waived right to invoke defense based on pro- 
vision of policy that insurance did not cover loss sustained in accident by person 
over age of 70, in absence of showing that insurer did not know age of insured at 
time policy was issued or was deceived as to his age. 

(For other cases, see Insurance, Dec. Dig. § 389[9].) 

2. INSURANCE. 

In action on accident policy wherein insurer’s only defense that insured was 
killed after reaching age limit designated in policy had been waived by issuance of 
policy for one year 28 days before birthday at which insured reached maximum 
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age, question of beneficiary’s right to penalty and attorney’s fee held for trier of 
facts (Mo. St. Ann. § 5929, p. 4515). 

(For other cases, see Insurance, Dec. Dig. § 668[1].) 

Appeal from Circuit Court, Jackson County; Allen C. Southern, Judge. 

Action by Fred Klaber, administrator of the estate of John Albert Kinnear, 
deceased, against R. Emmett O'Malley, Superintendent of the Insurance Department 
of the State of Missouri, in charge of the assets and affairs of the Missouri State 
Life Insurance Company. Judgment for plaintiff, and defendant appealed to the 
Kansas City Court of Appeals, which transferred the appeal to the Supreme Court. 

Affirmed. 

James P. Aylward and McAllister, Humphrey, Pew & Broaddus, all of Kansas 
City, for appellant. 

Julius C. Shapiro, of Kansas City, for respondent. 


HEALD v. ETNA LIFE INS. CO. OF HARTFORD, CONN. No. 18437. 
Kansas City Court of Appeals. Missouri. Dec. 2, 1935. 
Rehearing Denied Jan. 27, 1936. 
99 Southwestern Reporter (2d) 797. 
1. INSURANCE. 

Provisions of accident policy are to be liberally construed so as not to deprive 
insured of benefits intended to be provided. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

2. INSURANCE. 

Term “total disability” is a relative one, depending in a degree upon the nature 
of insured’s employment and other facts and circumstances of case. 

(For other cases, see Insurance, Dec. Dig. § 524.) 

3. INSURANCE. , 3 

Courts, in actions for disability benefits, construe policy so as to furnish indem- 
nity to insured for loss of time by reason of injury which prevents him from pur- 
suing his usual occupation or business. 

(For other cases, see Insurance, Dec. Dig. § 524.) 

4. INSURANCE. 

To recover under disability clause of accident policy, insured need not be abso- 
lutely helpless, but he is “totally disabled” when disability renders him unable to 
perform all substantial and material acts of his business in usual way; that is, 
with substantial and reasonable effectiveness. 

(For other cases, see Insurance, Dec. Dig. § 524.) 

5. INSURANCE. 

If evidence in action for disability benefits under accident policy is such that 
there can be difference of opinion among fair-minded men as to whether insured 
has become totally disabled, question of insured’s disability is for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

6. INSURANCE. 

If insured in accident policy had been deprived of ability to perform one of 
material and substantial duties of his occupation, insured is entitled to recover on 
ground that he cannot perform substantially his occupation, because, if insured 
is deprived of ability to perform one of material and substantial duties of occupa- 
tion, insured cannot perform occupation as a whole. 

(For other cases, see Insurance, Dec. Dig. § 524.) 

7. INSURANCE. 

Where manager of retail meat counter who could not substantially perform 
duties unless he was able to cut meat cut off thumb of hand used to hold meat, 
whether manager was totally disabled within accident policy held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

8. INSURANCE. 

Where provision in accident policy for partial disability benefits conflicted with 
provision for total disability benefits, provisions would be construed favorably to 
insured suing for total disability benefits. 

(For other cases, see Insurance, Dec. Dig. § 524.) 
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Trimble, J., dissenting on rehearing. 

Appeal from Circuit Court, Carroll County; Harris G. Moore, Judge. 

Action by James E. Heald against the AZtna Life Insurance Company of Hart- 
ford, Conn. From a judgment for plaintiff, defendant appeals. 

Affirmed. 


Madden, Freeman & Madden, of Kansas City, and S. J. & G. C. Jones, of 
Carrollton, for appellant. 

McAllister, Humphrey, Pew & Broaddus, of Kansas City, and James S. Simrall, 
of Liberty, for respondent. 


Bianp, Judge. 


This is an action upon an accident insurance policy. There was a verdict and 
judgment in favor of the plaintiff in the sum of $525.00 and defendant has appealed. 

The facts show that the plaintiff was injured on March 22, 1934, while employed 
in a meat market, owned by one Jack Street and his partner, located in North 
Kansas City. While splitting a large bone on the meat block with a meat cleaver 
the cleaver slipped and cut off plaintiff's thumb on his right hand. At the time of 
the injury plaintiff held an accident insurance policy issued by the defendant for 
the payment of a weekly indemnity in the event insured received accidental injuries 
which should totally disable him, that is, “wholly and continuously disable insured 
from date of accident and prevent him from performing any and every duty per- 
taining to his occupation.” The policy also provided for the payment of one-half 
of that amount for partial disability, described as injuries that should “continu- 
ously disable the insured from date of accident and prevent him from performing 
any one or more important daily duties pertaining to his occupation.” It also pro- 
vided that insured could elect to receive total disability benefits “in the event of the 
loss of both hands, both feet or the sight of both eyes,” in lieu of the sums specified 
for such specific injuries. 

The policy was issued in the year 1925 while plaintiff was operating, as owner a 
meat market in Liberty. Insured was described in the policy as the owner of a 
meat market and it stated that his occupation was that of “manager, counter duties, 
only, not slaughtering or delivering.” 

After his injury plaintiff received indemnity for total disability for eight weeks 
and four days. The stump of his thumb completely healed over in five weeks and 
in August, 1934, he returned to the Street meat market in an effort to resume his 
work. For the first two days he attempted to do everything he had done before, 
without success. In making fine cuts of meat he was required to grip the meat 
with the injured hand (he was left-handed). After thirty minutes his hand would 
cramp, “quite an acute pain” on account of tenderness in the end of the stump of 
his thumb and he was required to suspend work. He would rub his hand and 
massage it or put it under a hot water faucet for five minutes or more, which 
would relax the cramping condition. He would then work for perhaps half an 
hour when it would be necessary to repeat the treatment. At night, after coming 
home from work, he was unable to rest. The pain at night was much worse than 
when he had not tried to work during the daytime. His disability to perform his 
work was “on account of the sensitive condition of the stump of that thumb and 
the lack of the thumb.” In all, he was at the shop approximately eight days and 
did not do a full day’s work. “I would have to quit in the evening.” 

Plaintiff testified that the things he did after he returned to work were of a 
minor nature. He could not trim hamburger, but could grind it. He could grind 
sausage and keep the case wiped up. He could handle (cut) “course boiling meat 
or something like that.” 

The evidence shows that in cutting meat it is necessary for the butcher to hold 
it: “You have to clamp it to hold it solid or steady to cut it, and if it isn’t steady, 
you can’t cut it smooth, the same thinness all the way through. Q. What part of 
your hand do you use in holding the meat? A. You use a clamp to hold small 
pieces or any large pieces, either. You have got to clamp them down. Q. With 
what? <A. Well, with your thumb.” 

Jack Street, one of the proprietors of the meat market, testified that when 
plaintiff returned to the shop the latter part of August the latter made sausage and 
hamburger and cleaned up around the place and attempted to cut meat; that the 
cuts of meat that plaintiff undertook to make were “very ragged”; that the wit- 
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ness had cuts returned by his customers “due to the unevenness in the cutting.” 
The witness further testified that he superintended the meat department. 

Plaintiff testified that his duties at the meat market were confined to the meat 
department “cutting steaks, cutting and rolling roasts, cutting chops and waiting 
on customers”; that he had “general supervision of the (meat) counter, wait on 
trade, handling customers. Of course, Mr. Street was always present to take care 
of anything that I couldn’t handle. Q. You also did the buying for the meat depart- 
ment? A. Yes. The major part of the meat the last two or three years”; that 
the meat was bought from various packing houses; that he usually bought the 
meat from the packing house salesmen who came there; that the buying of meat 
was a part of his counter duties; that after the loss of his thumb, “I went there 
and did as much as I could, the things required of me, but I had a helper all the 
time where I formerly had a helper only maybe two hours a day. Q. In other 
words, with your thumb off, you couldn’t do all the things you could before? A. 
By no means. I couldn’t do any of them as well, and I couldn’t do half as many as 
I could before. Q. Is that right? A. That’s right”; that he kept books “in a way.” 
“Q. You could take care of the trade except as to certain of these cuts of meat, 
couldn’t you? A. No, I’ll say that I wasn’t able to take care of the trade. Q. Well, 
can you tell me anything you couldn’t do for the trade except your inability, you 
say, to make certain of these cuts of meat? A. Well, that’s the business. That is 
really the thing you do when you work and make those cuts. Q. Answer my 
question. Could you take care of the trade except insofar as you couldn’t make 
these certain cuts of meat you described? A. No, sir. Q. You could wait upon 
the customer? A. I could wait upon one where I could formerly wait on five in 
the same time. Q. Oh, you could handle the trade, but not so well, is that right? 
A. Handle a limited amount of it.” 


He further testified that he had tried to follow his trade but he knew that he 
could not do it; that he was still able to buy meat and set the price for it to be 
sold at retail. “Q. And as to your superintending duties, directing the activities of 
the other employees there in the meat department, you can do that despite this 
accident, couldn’t you? A. If there is some one who would give me that kind of 
position, I might, but I don’t know of any. * * * Q. You could direct the activities 
of a helper, for example? A. Yes, sir. Q- And on the counter duties, you could 
meet the customer and sell them meat, couldn’t you? A. Yes, sir. Q. You couldn’t 
preside at the counter and meet the customers and sell them the meat? A. No, 
sir, I couldn’t cut it for them. Q. Leave the cutting out for a moment. I am 
going to get to that, Mr. Heald. So far as the counter duties are concerned, 
meeting the customers, discussing the sales and selling, you could do that, couldn’t 
you? A. I could talk with the customers, certainly. Q. And after the meat had 
been cut, you could wrap up the meat, couldn’t you? A. Not very well. Q. You 
say more slowly than before but you could wrap it up. A. Much more slowly, yes. 
Q. Now, in addition to this matter of management there, buying, setting price, 
keeping books and so on that you mentioned, do you recall this testimony, ‘Q. Your 
duties included not only the physical acts of meat cutting, but as well serving the 
customer in accordance with his demand?’ A. Yes. Q. So you were not only a 
meat cutter but in that sense a meat salesman? A. They would go together. Q. 
Your duties comprehended that you meet the customers at the time, find out from 
the customer what the customer desired, make suggestions to the customer as to 
his needs and as to the different cuts of meat that might be appreciated and desir- 
able and cut the meat to their desires? A. Cut it to their order always. Q. Your 
duties included all of those things? A. Yes.” 

Plaintiff further testified that prior to his injury he received a salary of $25.00 
per week; that when he attempted to work afterwards he received $15.00. He 
further testified that he did not think that he really earned even that much after 
his injury. 

Plaintiff's physician testified that the pain in plaintiff's thumb could be relieved 
by a simple operation of making a small incision above where it is sewed and 
picking up the nerves and cutting them on each side, but that he would not advise 
that this be done until a fair trial had been made, over a lapse of time, to effect a 
cure without the operation; that he would consider a fair trial to be from eight to 
twelve months. 








86 ‘he Insurance Law Journal, Vol. 87 [July, 1936 


The sole issue under the pleadings was whether plaintiff had suffered total 
disability within the meaning of the policy. 

It is insisted that defendant’s instruction in the nature of a demurrer to the 
evidence should have been given. In this connection defendant contends that plain- 
tiff “cannot recover except upon a showing that his accidental injury wholly and 
continuously disabled him and prevented him from performing any and every 
substantial duty pertaining to his occupation”; that the policy requires, that in order 
for there to be a recovery for a total disability, “a disability to perform not only 
one, but all of the substantial duties of the occupation”; that if the substantial 
duties of an occupation are listed as A, B, C and D, then inability to perform all 
four, not merely one or less than all, must be shown to establish a total disability. 


Defendant urges that there were at least seven substantial duties that plaintiff 
could have performed, notwithstanding the loss of his thumb and the condition of 
the stump; (1) that he could purchase meat; (2) that he could price meat for 
retail sale; (3) that he could keep books; (4) that he could supervise the meat 
department and other employees in that department; (5) that he could handle 
the trade, that is, meet the customers at the counter and sell them meat and meat 

roducts; (6) that despite his injury he could still make coarse cuts of meat, ham- 
urger, sausage and boiling meat; (7) that he could perform other necessary 
duties, to-wit, wrap packages and clean up around the shop. 


[1-3] The provisions of a policy of the character before us are not to be given 
a narrow or a technical interpretation which would defeat the intentions of the 
parties, but a rational and practical construction. It has been often remarked that 
to construe such policies literally would often deprive the insured of the benefits 
intended to be provided. See Young v. Travelers’ Ins. Co., 80 Me. 244, 13 A. 896; 
James v. U. S. Cas. Co., 113 Mo. App. 622, 88 S. W. 125. Therefore, the policy is 
given a liberal construction. The term “total disability” is a relative one, depend- 
ing in a degree upon the nature of insured’s employment and other peculiar facts 
and circumstances of the particular case. Broadly speaking, the courts attempt in 
a case of this kind to construe the policy so as to furnish indemnity to the insured 
for loss of time by reason of accident or injury, which prevents him from pursuing 
his usual occupation or carrying on his regular business. 7 Couch, Cyc. Ins. Law, 
pp. 5766-5776. See, also, James v. U. S. Cas. Co., supra; Foglesong v. Modern 
Brotherhood of America, 121. Mo. App. 548, 97 S. W. 240; Bellows v. Travelers’ 
Ins. Co. (Mo. Sup.) 203 S. W. 978; Katz v. Union Cent. Life Ins. Co., 226 Mo. 
App. 618, 44 S. W. (2d) 250; Columbia Cas. Co. v. McHargue, 246 Ky. 93, 54 S. 
W. (2d) 617, 618; U. S. F. & G. Co. v. Hardeman (Tex. Civ. App.) 22 S.W.(2d) 
1112; Commonwealth B. & C. Ins. Co. v. Bryant, 113 Tex. 21, 240 S. W. 893; Fid. 
& Cas. Co. v. Getzendanner, 93 Tex. 487, 53 S. W. 838, 55 S. W. 179, 56 S. W. 326; 
Etna Life Ins. Co. v. McCullagh, 191 Ky. 226, 229 S. W. 1033; Aétna Life Ins. Co. 
v. Spencer, 182 Ark. 496, 32 S.W.(2d) 310; Frost v. Central Bus. Men’s Ass’n (Mo. 
App.) 246 S. W. 628; Young v. Travelers’ Ins. Co., supra; Mutual Life Ins. Co. v. 
Dowdle, 189 Ark. 296, 71 S.W.(2d) 691; Standard Acc. Ins. Co. v. Cherry (Tex. 
Civ. App.) 40 S.W.(2d) 873, 875. 

[4] It is not necessary that insured “be rendered absolutely helpless” but, he is 
required to show merely “such a disability as renders him unable to perform the 
substantial and material acts of his business or occupation in the usual and cus- 
tomary way.” 7 Couch, Cyc. of Ins. Law, p. 5769. The test is “ability or inability 
substantially or to some material extent to follow his usual pursuit.” 7 Couch, 
Cyc. of Ins. Law, p. 5772. The policy does not mean that the disablement must be 
such as to render it physically impossible for the insured to perform any of his 
usual duties. 7 Couch, Cyc. of Ins. Law, p. 5774. 


We think it is apparent that defendant, in an effort to establish that plaintiff is 
still able to perform seven substantial duties of his occupation, divides such duties 
in a way not justified by the evidence. So far as his duties of handling meat at 
the market where he was employed is concerned, it would appear to be none other 
than that of a meat cutter, which consists of waiting on customers, cutting meat, 
wrapping up and handing it to the latter. It is true that he had charge of the meat 
department and in that capacity he purchased meat from salesmen of the meat 
companies who called at the meat market; and he fixed the retail price of the 
meat, kept books relating to the meat handled and had control of a helper in 
case there was one. There is an inference from the evidence that there is no such 
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thing as a business wherein a man is employed to perform these managerial duties 
without also having something to do with the cutting of the ordinary cuts of meat. 
It would, therefore, appear that all the duties plaintiff had to perform were so 
connected and interrelated they really consisted of but one occupation or business, 
and the effort to divide those duties into various substantial independent duties, we 
think, is contrary to the spirit manifested by all of the decisions in these cases, to 
give the policy a liberal and practical construction, avoiding technicalities. 

[5] It is true, as defendant contends, that in order for plaintiff to recover it 
was necessary to show that he had suffered such a disability as to prevent him from 
performing any and every. substantial duty pertaining to his occupation. However, 
in construing a similar policy, the Court of Appeals of Kentucky in Columbia 
Casualty Co. v. McHargue, supra, stated: “If the insured was prevented from 
transacting any substantial, material, or important part of his business or doing or 
performing any substantial, material, or important thing or duty customarily done 
or performed in his occupation, he is totally disabled.” Consequently, it is not 
sufficient, in order to deprive the insured of recovery, that the injury resulting from 
the accident render him unable to perform all of his duties pertaining to his occu- 
pation but he must be able to perform them with substantial and reasonable effect- 
iveness. If he cannot do so he is totally disabled, within the meaning of the policy 
and, if the evidence is such that there may be a difference of opinion among fair 
minded men as to whether insured has become totally disabled, the question is for 
the jury. Hartford Acc. & Indem. Co. v. Davis, 184 Ky. 487, 210 S. W. 950, 952. 

[6] In the case of James v. U. S. Casualty Co., supra, 113 Mo. App. 622, loc. 
cit. 628, 88 S. W. 125, 127, this court said: That plaintiff is entitled to recover if he 
can show “that he was disabled from performing substantially the occupation stated 
in the policy.” From a reading of the authorities it appears that if insured has 
been deprived of the ability to perform one of the material and substantial duties 
of his occupation, then it should be said that he cannot perform his occupation, for 
the reason, that if he is deprived of the ability to perform one of the material and 
substantial duties of it, then he cannot perform it as a whole. 


[7] We are, therefore, unable to accept defendant’s theory as to the construc- 
tion of the policy in the case at bar. It appears that plaintiff’s duties were that of 
manager of a retail meat counter, with counter duties, under the supervision of the 
owner and that he cannot perform his duties in a substantial manner unless he be 
able to cut meat. This, in fact, was the main work that he was engaged in, the 
rest being incidental. He has been deprived of the loss of his thumb, which plays 
an important part in the cutting of meat, that is, holding the meat while the opera- 
tion is taking place, and by reason of the loss of his thumb and the attendant pain, 
there is but a very little part of the actual cutting of the meat that he can do. We 
think, under the circumstances, it was a question for the jury as to whether he had 
pee deprived of the ability to perform, substantially, his occupation stated in the 
policy. 

[8] Defendant insists that plaintiff’s injuries bring him within the clause of the 
policy providing for benefits for partial disability defined in the policy as injuries 
preventing him “from performing one or more important daily duties.” We are not 
called upon to construe this provision of the policy except to say that if the words 
“important daily duties” are to be given the meaning of “substantial and material 
acts of his business or occupation in the usual and customary way,” then it is in 
conflict with the clause providing for benefits for total disability and the policy 
will be construed in its most favorable light to plaintiff. 


Complaint is made of the giving of plaintiff’s instructions, and the refusal of 
defendant’s instructions, but the court, in this respect, merely followed the law as 
we have found it. It was not error for the court to instruct the jury, on behalf 
of the plaintiff, that they might render a verdict for him if they found that his 
injuries “prevented him from performing, substantially, his occupation.” James v. 
U. S. Casualty Co., supra, 113 Mo. App. 622, loc. cit. 628, 88 S. W. 125; Mutual Life 
Ins. Co. v. Dowdle, 189 Ark. 296, 71 S.W.(2d) 691, 693. 

Defendant’s instructions were properly refused, because, to have given them 
would have been misleading in the light of the authorities construing policies such 
as the one in the case at bar. 

The judgment is affirmed. 


All concur. 
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On Motion for Rehearing. 
Per Curiam. : 

Rehearing denied. 

Trimble, Judge (dissents). 

I regret that, after considering this case with the most painstaking care that I 
have time and am able to give it, I cannot concur in the result reaching by Judge 
Bland’s opinion. 

It is very true, as said in his opinion, that an accident insurance policy is not to 
be given a narrow or technical interpretation which would defeat the intention of 
the parties. But, as I see it, the difficulty of applying the rule announced in most 
of the decisions cited in his opinion to the policy in the case at bar lies in what the 
policy agrees to do and in the clear unambiguous terms used to express the insur- 
ance contract, under the facts of this case. 

If the policy is clear and unambiguous, so that its promise is plain and not to 
be misunderstood, then there is no room for construction or interpretation. The 
parties have a right to make their contract; and, if it is expressed in plain and 
unequivocal terms, it must be accepted as written; and, in such case, no court has 
the right to rewrite or remake the contract by construction or interpretation. 

In plaintiff’s application for the insurance, he asks to be insured as “owner,” 
says that his business is “Retail Butcher,” his occupation, “Manager, Counter, no 
Butchering or delivering.” 

The policy provides a certain weekly indemnity for: 

“Total Disability. A. If such injuries directly and independently of all other 
causes shall wholly and continuously disable the insured from date of accident and 
prevent him from performing any and every duty pertaining to his occupation, the 
Company will pay the weekly indemnity hereinafter specified so long as he shall 
live and suffer such disability. (Weekly indemnity $25.00 per week during period 
of total disability.) 

“Partial Disability. B. Or if such injuries directly and independently of all 
other causes, shall continuously disable the insured from date of accident and pre- 
vent him from performing one or more important daily duties pertaining to his 
occupation, or for like continuous disability following total disability, the company 
will pay one half the amount per week payable for total disability for the period of 
such partial disability but not exceeding twenty-six consecutive weeks.” (This is 
$12.50 per week for not to exceed 26 weeks of partial disability.) 


It appears, therefore, that, unlike almost all of the cases cited and relied upon 
in the main opinion, the policy, in the case at bar, provides for total disability, and 
provides also for an indemnity of one-half thereof for 26 weeks for partial dis- 
ability. Is there any ambiguity or place for misunderstanding these two separate, 
plain, and different provisions? If not, the liability must depend upon the facts as 
to which disability insured is shown to suffer from, and not upon construction or 
interpretation of the policy. And it must be borne in mind that, whether the dis- 
ability in controversy is total or — or the difference between total and partial 


disability exists, it is created in the policy itself, and not by reason of construction 
or interpretation. 


It is shown in the record, and from plaintiff’s own evidence, that, notwith- 
standing his injury, he can perform six substantial duties of his occupation, every 
one of which were major duties, and only one that he claims he could not do, 
namely, the cutting of thin, evenly sliced fine steaks, because, by the loss of his 
thumb, he could not grip the meat being sliced; and even this he could do, but it was 
done with —— and easily tiring. But, even conceding that he could not do 
this one duty, would that cause him to be “totally disabled” within the plain defini- 
tion and expressed meaning of the policy? I cannot bring myself to believe so. 
This being the situation, insured’s condition was not nearly so bad as was that of 
insured in the case of James v. United States Casualty Company, 113 Mo. App. 
622, 626, 88 S. W. 125. It was shown that he went on crutches, got about in a aah, 
and, while he did some things, he could not do many of the principal matters per- 
taining to his business. 

In Young v. Travelers’ Insurance Company, 80 Me. 244, 13 A. 896, the insur- 
ance depended on total disability, just as in the James and other cases cited in the 
main opinion. The policy provided that, if he was prevented from the prosecution 
of any and every kind of business pertaining to his occupation, the indemnity should 
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be paid him. It was held that he was not required to prove that he had no physical 
ability to do anything in the prosecution of his business, but it was sufficient if he 
satisfied the jury that his injury was of such a character and to such an extent that 
he was not able to do all of the substantial acts necessary to be done in the prosecu- 
tion of his business. And 7 Couch on Insurance, pp. 5766 to 5776, announces the 
same rule, to which no criticism is offered or intended to be made. But in that, as 
in the cases cited above and in the main opinion, the courts were dealing with a 
policy containing a provision dealing solely with total disability and with one having 
no reference to partial disability, and the question, in the case at bar, is, What does 
it mean when it is so plainly expressed, and provides a reduced insurance therefor, 
and the admitted facts reveal a partial disability during the time in issue? During 
the period insured was concededly totally disabled, defendant paid the insurance 
provided for total disability; but for the time it is revealed insured was partially 
disabled, and for which the policy also agreed to pay, it tendered in court the 
money due. In Bellows v. Travelers’ Ins. Co. (Mo. Sup.) 203 S. W. 978, the evi- 
dence unquestionably showed a total disability. The policy contained a total dis- 
ability clause, which provided that insured should be “wholly disabled * * * from 
performing any and every kind of duty pertaining to his occupation.” It contained a 
partial disability clause which was not involved and not considered, in view of 
the evidence that insured was undoubtedly totally disabled. 


In United States F. & G. Co. v. Hardeman (Tex. Civ. App.) 22 S. W. (2d) 
1112, 1115, the suit was for 9 weeks total disability and 52 weeks partial disability. 
The question was as to the 9 weeks’ total disability and was upheld; the court say- 
ing the evidence “is sufffcient to show that her [plaintiff’s] injuries rendered her 
substantially unable, in the exercise of ordinary care, to perform every material 
duty pertaining to her occupation.” As to the 52 weeks’ partial disability sued 
for, objection was made that such a length of time has not yet expired. The court 
however said: “We fail to see any reason why the [trial] court should not allow 
that part of the amount sued for shown to be due at the time of trial.” This does 
not decide the question involved in the case at bar, and for that reason is not deemed 
to be in point. In the case of A®tna Life Ins. Co. v. McCullagh, 191 Ky. 226, 229 
S. W. 1033, it was held that there was no “total disability” shown, but only “partial 
disability,” since it appeared that insured went to the post office and a bank to 
attend to his personal business, but made no effort to see how much, if any, work 
he could do since the accident. In Standard Accident Ins. Co. v. Cherry (Tex. 
Civ. App.) 40 S.W.(2d) 873, an iceman was carrying a 200 pound cake of ice, 
attempted to place the same in a high ice box, and injured his back. It was held 
for the jury to say whether he was wholly and continuously disabled. In the case 
of Mutual Life Ins. Co. v. Dowdle, 189 Ark. 296, 71 S.W.(2d) 691, insured was a 
farm manager, managing three farms. He suffered a fractured coccyx in a fall 
from his horse, and also had fallen arches. He still has complete control of the 
three farms, pays the taxes, prepares chattel mortgages for tenants, and makes all 
other contracts relating to management. He could not ride about the farms or 
walk in comfort. He lost much weight. What duties he partly performed were 
done through necessity and with great fortitude. Relations allowed his salary to 
go on as a kindness. It was held that, to be totally disabled, he is not required to 
be absolutely helpless, but is totally disabled when infirmity from which he suffers 
renders him unable to perform all the substantial and material acts of his business, 
in the usual and customary way. 


Thus it will be seen that the cited cases are unlike the case at bar on the facts. 
And they do not call for construction of interpretation in a case where both total 
and partial disability are stated so plainly. Under the evidence, what would be 
substantial disability to a meat cutter would not be a substantial or total disability 
to a manager. He could perform many of the major duties of his occupation as a 
manager. Only one of the incidental duties thereof, cutting fine, thin slices of meat, 
offered difficulty by tiring him. Few of the cited cases contain the total and par- 
tial disability features, and none of them are so plainly and specifically stated as in 
the policy herein involved. Believing that the two provisions are so distinctly and 
unambiguously stated in the policy and the admitted evidence is so clearly applicable 
to the one concerning partial disability, the case presents a very important question 
which should be definitely and finally settled. 
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CAFFARO v. METROPOLITAN LIFE INS. CO. No. 9. 
Supreme Court of New Jersey. Feb. 19, 1936. 
183 Atlantic Reporter 200. 
1. INSURANCE. 

Whether insured who died from inhalation of gas committed suicide or met 
death by accidental means within accident policy containing suicide clause held for 
jury. 

(For other cases, see Insurance, Dec. Dig. § 668[12].) 

2. INSURANCE. 

Proof that insured died from inhalation of gas held to authorize recovery on 
ground that death was result of “extetnal” and “violent” means within accident 
policy. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

3. INSURANCE. 

Death is “violent” within accident policy if it results from external agency and 
is not in ordinary course of nature. 

(For other cases, see Insurance, Dec. Dig. § 455.) 

4. INSURANCE. 

Insurer sued on accident policy containing suicide clause does not have burden 
of proving that insured’s death was suicidal. 

(For other cases, see Insurance, Dec. Dig. § 646[7].) 

Appeal from Court of Common Pleas, Middlesex County. 

Action by Anna Caffaro against the Metropolitan Life Insurance Company. 
From a judgment for the plaintiff, the defendant appeals. 

Affirmed. ' 

Argued October term, 1935, before Brogan, C. J., and Lloyd and Donges, JJ. 

Clifford I. Voorhees, of New Brunswick, for appellant. 

Philip M. Brenner, of New Brunswick (Geo. L. Burton, of South River, of 
counsel), for appellee. 


EISSER v. COMMERCIAL TRAVELERS MUT. ACC. ASS’N OF AMERICA. 
Supreme Court, Appellate Division, Second Department. Feb. 7, 1936. 
285 New York Supplement 266. 


INSURANCE. 

Instruction that, if insured had pre-existing diseased heart which contributed 
to death, plaintiff could not recover on policy, held reversible error where, under 
facts, jury might have found that heart condition was made active by alleged acci- 
dent and was not such a contribution as to prevent recovery. 

(For other cases, see Insurance, Dec. Dig. § 669[11].) 

Action by Helen Eisser against the Commercial Travelers Mutual Accident 
Association of America. From the judgment, plaintiff appeals. 

Reversed on the law, and new trial anntei 

Argued before Young, Carswell, Davis, Adel, and Taylor, JJ. 

Leo Fixler, of New York City (Murray G. Jenkins, of New York City, on the 
brief), for appellant. 

Chas. J. Nehrbas, of New York City (Henry C. Moses, of New York City, on 
the brief), for respondent. ; 

Per Curiam. 

Judgment reversed on the law, and a new trial granted; costs to abide the event. 

The court erred in charging, at folio 474, that if there was a pre-existing diseased 
heart which contributed to death, the plaintiff could not recover, because, under the 
facts of the case the jury might find that the heart condition did not amount to an 
active disease at the time plaintiff became ill, but was a dormant condition which 
was made active by the alleged accident, and, while it then may have contributed to 
the death of the insured, it was not such a contribution as would prevent plaintiff’s 
recovery. Silverstein v. Metropolitan Life Ins. Co., 254 N. Y. 81, 171 N. E. 914. 





McCabe et al. v. Maryland Casualty Co. 


McCABE et al. v. MARYLAND CASUALTY CO. No. 29. 
Supreme Court of North Carolina. Feb. 26, 1936. 
183 Southeastern Reporter 743. 
1. INSURANCE. 


Under accident policy containing clause limiting coverage to persons between 
ages 18 and 65, and providing for return of premium paid for any period not covered 
by policy, recovery for death of insured who was over age 65 when policy was 
issued was limited to return of premiurns paid. 


(For other cases, see Insurance, Dec. Dig. § 666.) 


2. INSURANCE. 

Clause in accident policy limiting coverage to persons between ages 18 and 65, 
and providing for return of premium paid for any period not covered by policy, was 
limitation upon liability and not condition working forfeiture which could be waived. 


(For other cases, see Insurance, Dec. Dig. § 372.) 


Appeal from Superior Court, Pasquotank County; Moore, Special Judge. 

Civil action to recover on policy of accident insurance by A. G. McCabe and 
another against the Maryland Casualty Company. From the judgment, the defend- 
ant appeals. 

New trial. 

Civil action to recover on policy of insurance. ' 

Upon denial of liability and issues joined, the jury returned the following 
directed verdict : 

“1. Did the defendant issue to J. T. McCabe its original policy of insurance No. 
MC-108253, as alleged in the complaint? A. Yes. 

“2. Did the defendant, through its agents or employees know that Jos. T. 
McCabe was over 65 years of age, the name of his wife, and his lack of part of his 
left arm at the time said policy was issued? A. Yes. 

“3. Was the age and date of birth of Dr. J. Lev McCabe, the naming of the 
latter’s wife as beneficiary, her designation as Jos. T. McCabe’s wife, and a descrip- 
tion of Jos. T. McCabe as in whole and sound condition physically inserted in the 
application of said policy through mutual mistake of the parties, or the mistake of 
the draftsman, as alleged in the complaint? A. Yes. 

“4. Did the plaintiff’s intestate, Jos. T. McCabe, die as a result of bodily injuries 
effected directly and independently of all other causes through accidental means and 
sustained while operating and driving an automobile? A. Yes. 

“5. Has the defendant waived paragraph 20 of said policy designated ‘Age Limits 
of Policy,’ and the errors appearing in the application, and is defendant estopped to 
set up said paragraph and said errors in denial of liability on said policy? A. Yes. 

“6. At the time of the issuance of the policy MC-108253, on July 25, 1929, was 
J. T. McCabe, deceased, more than 65 years of age? A. Yes. 

“7. Is plaintiff’s cause of action barred by the statute of limitations? A. No. 

“8. In what amount, if anything, is defendant indebted to plaintiff administrator? 
A. $5,000.00 with interest (from) November 15th, 1934.” 

Judgment on the verdict, from which the defendant appeals, assigning errors. 

John H. Hall and McMullan & McMullan, all of Elizabeth City, for appellant. 

J. H. LeRoy, Jr., and M. B. Simpson, both of Elizabeth City, for appellees. 

Stacy, Chief Justice. 

Without going into the “mix-up,” as indicated by the third issue, whereby the 
insured was confused with his 36 year old son in the application, suffice it to say the 
policy in suit contains the following provision: “20. Age Limits of Policy: The 
insurance under this policy shall not cover any person under the age of 18 years 
nor over the age of 65 years. Any premium paid to the company for any period not 
covered by this policy will be returned upon request.” 

[1] With this provision in the face of the policy, plaintiff’s recovery is limited to 
a return of the premiums paid while the insured was over the age of 65 years. 
Reinhardt v. Ins. Co., 201 N. C. 785, 161 S. E. 528; Gilmore v. Ins. Co., 199 N. C. 
632, 155 S. E. 566. 

[2] The fifth issue undertakes to find that the defendant had waived paragraph 
20 of its policy, but the suit is upon the policy as written. Burton v. Ins. Co., 198 
N. C. 498, 152 S. E. 396. The stipulation in question is not a condition working a 
forfeiture, which may be waived, Mahler v. Ins. Co., 205 N. C. 692, 172 S. E. ; 
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Horton v. Ins. Co., 122 N. C. 498, 29 S. E. 944, 65 Am. St. Rep. 717, but a limitation 
upon liability. Foscue v. Ins. Co., 196 N. C. 139, 144 S. E. 689; City of Lexington 
v. Indemnity Co., 207 N. C. 774, 178 S. E. 547; Spruill v. Ins. Co., 120 N. C. 141, 27 
S. E. 39. Its purpose was to protect the defendant against the heedlessness of 
youth and the debility of age. McCain v. Ins, Co., 190 N. C. 549, 130 S. E. 186; 
Moore v. Fidelity & Cas. Co., 207 N. C. 433, 177 S. E. 406. Compare Walls v. 
oe Corp., 206 N. C. 903, 173 S. E. 23; Welch vy. Ins. Co., 196 N. C. 546, 146 

New trial. 

Devin, J., took no part in the consideration or decision of this case. 


AMERICAN NAT. INS. CO. v. BRIGGS. No. 2860. 
Court of Civil Appeals of Texas. Beaumont. Jan. 31, 1936. 
Rehearing Denied Feb. 5, 1936. 
90 Southwestern Reporter (2d) 602. 
1. INSURANCE. 

If disability was partly due to disease, insured held not entitled to recover on 
accident policy covering disability resulting exclusiv ely from injury through external, 
violent, and accidental means. 

(For other cases, see Insurance, Dec. Dig. § 455.) 

2. INSURANCE. 

Under accident policy covering disability resulting exclusively from injury 
through external, violent, and accidental means, insured held not entitled to recover 
for disease or infection, unless naturally resulting from injury. 

(For other cases, see Insurance, Dec. Dig. § 455.) 

3. INSURANCE. 

Respecting disability covered by accident policy, words “wholly and continuously” 
held synonymous with “totally and- permanently.” 

(For other cases, see Insurance, Dec. Dig. § 524.) 

4. INSURANCE. 

In action on accident policy, jury’s findings that injury resulted from disability 
instead of disability from injury held insufficient to support judgment for insured. 

(For other cases, see Insurance, Dec. Dig. § 670.) 

5. INSURANCE. , 

In action on accident policy, jury’s findings, unsupported b iy evidence, that injury 
resulted from disability instead of disability from injury held not to entitle insurer 
to judgment thereon. 

(For other cases, see Insurance, Dec. Dig. § 670.) 


6. INSURANCE. 

Insured recovering matured installments for permanent total disability within 
accident policy held entitled to interest, where pleadings were sufficient therefor. 

(For other cases, see Insurance, Dec. Dig. § 598.) 

Appeal from District Court, Jefferson County; Geo. C. O’Brien, Judge. 

Action by Arthur Briggs against the American National Insurance Company. 
Judgment for plaintiff, and defendant appeals. Motion to dismiss the appeal. 

Motion denied, judgment reversed, and cause remanded. 

Barnes & Barnes, of Beaumont, for appellant. 

A. L. Shaw and F. S. Jones, both of Beaumont, for appellee. 


BRUNELLE v. EASTERN CASUALTY INS. CO. No. 337b. 
Supreme Court of Vermont. Chittenden. Feb. 18, 1936. 
183 Atlantic Reporter 493. 
2. INSURANCE. 


Limitation contained in accident and health policy providing for payments : 
indemnity for a period not exceeding one month immediately following a co 
disability, and for the period of a nonconfining disability, provided indemnity neal 
not be paid for more than six consecutive months, held not to limit payments for a 
nonconfining disability, which was governed by six months’ limitation. 


(For other cases, see Insurance, Dec. Dig. § 525.) 
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Exceptions from Chittenden Municipal Court; Aaron H. Grout, Judge. 

Action in contract by Albert Brunelle against the Eastern Casualty Insurance 
Company. From the judgment, defendant brings exceptions. 

Affirmed. 

J. A. McNamara and R. F. Niquette, both of Burlington, for plaintiff. 

A. Pearley Feen, of Burlington, for defendant. 

Argued before Slack, Moulton, Thompson, and Sherburne, JJ., and Buttles, 
Superior Judge. 

BurttLes, Superior Judge. 

This is an action in contract brought to recover under the following provisions 
of a certain accident and health insurance policy: 

“Health Insurance—Full Indemnity. 

“Part 4. (A) For the period during which the Insured shall be necessarily 
and continuously confined within the house and therein regularly visited by a legally 
qualified physician, solely by reason of ‘such illness’, the Company will pay illness 
indemnity at the rate specified per month in Part 1. . 

“Health Insurance—Nonconfining Illness. 

“(B) Or, for the period not exceeding one month immediately following said 
confinement, or by reason of any non-confining illness, during which the Insured 
shall be regularly attended by such a physician and wholly and continuously disabled 
from performing any and every duty pertaining to his occupation, the Company 
will pay said monthly illness indemnity. 

“Provided, that indemnity under this part shall not be paid for a longer period 
than six consecutive months nor for the first seven days of any illness.” 

The defendant concedes its liability, and the only question at issue is the extent 
thereof, which depends upon the determination of the correct interpretation of the 
provisions of the policy quoted above. 

The defendant relies upon three exceptions: (1) To the overruling of its motion 
for a directed verdict for the plaintiff for the sum of $40; (2) to the granting of 
plaintiff’s motion for a directed verdict for the plaintiff for the sum of $127.29; and 
(3) to the rendering of judgment by the trial court on said directed verdict. 

Defendant’s contention appears to be that if there was ambiguity in the pro- 
visions of the policy in question, the interpretation of the same was for the jury, but 
if there was no ambiguity therein, the construction which the court placed upon 
the instrument was not warranted by the evidence taken in the light most favorable 
to the defendant. The defendant appears to be attempting to ride two horses in 
regard to there being or not being ambiguity in the policy. However, we proceed 
to consider its contentions. 

[1] No claim is made that there was any evidence in the case tending to show 
extrinsic facts which a jury could be instructed to consider in interpreting the 
language of the instrument, and no exception was briefed to the exclusion of any 
such evidence. It appears that the trial court had before it the bare language of 
the instrument for construction. 

Under these circumstances, the case comes under the general rule that the con- 
struction of a contract, like other written instruments, is for the court and not for 
the jury. 13 C. J. 783; Bianchi Granite Co. v. Terre Haute Monument Co., 91 Vt. 
177, 184, 99 A. 875; Vermont Marble Co. v. Eastman, 91 Vt. 425, 444, 101 A. 151. 

[2] The language of the provisions of the policy here in dispute is to be con- 
strued’ to mean that the one-month limitation contained in part 4(B) of the policy 
applies only to the clause in which it occurs, with reference to payment during the 
period following confining disability, and not to the next clause relating to non- 
confining disability, which clause is governed by the general six months’ limitation 
contained in the last sentence of part 4. 

This is in accordance with the trial court’s construction, and there is no error. 

Judgment affirmed. 


WYMAN v. GREAT NORTHERN LIFE INS. CO. 
Supreme Court of Wisconsin. Feb. 4, 1936. 
265 Northwestern Reporter 220. 


INSURANCE. 
Automobile upon which last annual registration had expired at date of accident 
held not “lawfully registered and licensed automobile” at time of accident within 
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accident policy, so that insurer was not liable for accidental death of insured while 
driving such aytomobile, notwithstanding that statute provided penalty for operation 
of unregistered automobile, that Governor had requested extension of registration 
expiration date, or that want of registration did not cause accident (St. 1933, § 
85.01 (1, 5). 

(For other cases, see Insurance, Dec. Dig. § 452.) 

Appeal from a judgment of the Circuit Court for Waupaca County; Byron B. 
Park, Judge. 

Reversed. 

Action by Lenore Wyman against Great Northern Life Insurance Company 
commenced November 19, 1934. From a judgment entered in favor of the plaintiff 
on. June 4, 1935, the defendant appeals. The material facts are stated in the 
opinion. 

Walter P. Melchior, of New London (Helmer, Moulton, Whitman & Holton, 
of Chicago, Ill., of counsel), for appellant. 

Giles H. Putnam, of New London, for respondent. 

Fow.er, Justice. 

This is an action brought upon an accident insurance policy sold in connection 
with a newspaper at the price of 2 cents per week, payable weekly in advance, in 
addition to the price of the newspaper, and collected by the agent delivering the 
newspaper. The case was submitted to the jury upon the single question whether 
the insured at the time of the accident resulting in his death was driving his car 
while intoxicated. The jury answered the question in the negative, and judgment 
was entered upon the verdict. 

The appellant contends that the finding of the jury as to the deceased’s intoxica- 
tion is not supported by the evidence, and makes several other assignments of error. 
The only assignment that we need consider is that relating to the coverage of the 

licy. 

= The facts bearing upon coverage of the policy are not in dispute. By the policy, 
the insurer promised to pay the beneficiary $1,000 for loss of life resulting from 
injury effected through purely accidental means, if such injury were sustained, 
among other ways, “by the wrecking of any lawfully registered and licensed auto- 
mobile of the exclusiv ely priv ate passenger type, in which the insured was riding as 
driver or passenger at the time of such wrecking.” The insured’s death resulted 
from the wrecking of an automobile of the type above stated, while the insured was 
driving it, which was not a “lawfully registered and licensed automobile * * * 
at the time of such wrecking.” The records of the secretary of state’s office show 
that the last registration of the automobile which the deceased was driving was by a 
license issued in 1933 to the deceased. By section 85.01 (5), Stats., registration of 
all motor vehicles * * * shall expire on the thirty-first day of December of the 
year for which registration is made.” The registration therefore expired on Decem- 
ber 31, 1933. The accident, resulting in the insured’s death occurred on March 8, 
1934. Upon these facts the policy did not cover the death of the insured. 

It is urged by the respondent that section 85.01 (1), Stats., forbids operation of 
unregistered automobiles and provides a penalty for operating an unregistered auto- 
mobile after February Ist of any year, and that this implies that it is lawful to 
operate an automobile licensed for the previous year up to February Ist. If so, 
this does not postpone the expiration of the registration. It is also urged that the 
Governor of the state wrote to the secretary of state requesting that the time for 
expiration of licenses issued during 1933 be extended to March 15, 1934, and that 
the accident involved occurred before the extended date. The Governor had no 
authority or power to suspend the operation of statutes or to postpone the time at 
which the statute declares registration shall expire. 

The respondent urges also that it is immaterial that the automobile was not 
registered, as the want of registration did not operate to cause the accident. We are 
not dealing with causation but coverage. Injuries sustained in the wrecking of an 
unregistered automobile not being covered by the policy, there can be no recovery. 

The judgment of the circuit court is reversed. The record is remanded, with 
instructions to enter judgment dismissing the complaint. 
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CONNECTICUT FIRE INS. CO. v. OAKLEY IMPROVED BUILDING & 
LOAN CO. et al. No. 6805. 
Circuit Court of Appeals, Sixth Circuit. Jan. 13, 1936. 
80 Federal Reporter (2d) 717. 
2. INSURANCE. 


Where substituted mortgagee forwarded fire policy to insurer for substitution 
of its name in mortgage clause, but insurer attached new mortgage clause with pro- 
vision, not contained in old clause, that failure to give notice of foreclosure should 
invalidate interest of mortgagee, mortgagee held entitled to reformation of clause. 

(For other cases, see Insurance, Dec. Dig. § 143[1].) 

3. INSURANCE. 

Failure of substituted mortgagee to read mortgage clause, which insurer 
attached to fire policy upon mortgagee submitting policy to insurer for substitution 
of its name as mortgagee, held not to estop it from seeking reformation where 
contents of new clause were different from that of old, since insured and mortgagee 
had right to assume that new clause was identical with old except for name of 
mortgagee. 

(For other cases, see Insurance, Dec. Dig. § 143[1].) 

Appeal from the District Court of the United States for the Southern District 
of Ohio, Western Division; Robert R. Nevin, Judge. 

Suit by the Oakley Improved Building & Loan Company and another against the 
Connecticut Fire Insurance Company. Decree for plaintiffs, and defendant appeals. 

Affirmed. 

J. L. Kohl, of Cincinnati, Ohio (Harmon, Colston, Goldsmith & Hoadly, of 
Cincinnati, Ohio, on the brief), for appellant. 

Frank E. Wood, of Cincinnati, Ohio (Nichols, Morrill, Wood, Marx & Ginter 
and Clifford F. Cordes, all of Cincinnati, Ohio, on the brief), for appellees. 

Before Moorman, Hicks, and Simons, Circuit Judges. 

Hicks, Circuit Judge. 

The question here is, whether appellee the Oakley Improved Building & Loan 
Company (hereinafter called the Oakley Company) is entitled to reformation of a 
fire insurance policy. The claim is grounded upon the following facts: 

Josie Ramsey owned a house and lot upon which the Southern Ohio Loan Com- 
pany (herein called the Southern Company) held a mortgage for $4,500. The house 
was insured against fire in appellant, the Connecticut Fire Insurance Company, to 
the amount of the mortgage. A printed mortgage clause was attached to the policy 
making loss payable to the Southern Company as mortgagee. 

The policy expired on March 24, 1928, and on March 22 Mrs. Ramsey wrote 
Spragens, appellant’s agent, as follows: “Kindly renew policy for insurance, and 
send to Southern Ohio Loan Company. Kindly mail me bill for same and I will 
mail you check. Trusting you will take care of this immediately as it will expire 
Saturday. * * * ” 

Along with this letter she sent a notice and a form of mortgage clause which 
she had received from the Southern Company similar to the one attached to the 
expiring policy. The notice read: “We enclose mortgage clause to be used by the 
agent in writing the new insurance.” 

The renewal policy was issued by Spragens and carried the form supplied by 
the Southern Company. This form was printed on yellow paper, bore the name “The 
Southern Ohio Loan Company” in large letters at the top, and had blanks: at the 
bottom for the date of execution, the number of the policy to which it was to be 
attached, the name of the company issuing it, and a space for the name of the agent 
executing it. When the blanks were filled it showed that it was dated March 28, 
1928, was signed by Spragens, and attached to renewal policy No. 46967 of appellant. 
It contained, among others, the following clause: “* * * damage if any under 
this policy shall be payable to the Southern Ohio Loan Co., mortgagee, as its interest 
may appear, and this insurance as fo the interest of the mortgagee only therein, shall 
not be invalidated by any act or neglect of the mortgagor or owner of the within 
described property nor by any foreclosure or other proceedings or notice of sale relat- 
ing to the property, nor by any change in the title or ownership of the property. 
* s s” (Italics ours.) 
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The policy itself aside from the mortgage clause form provided: “This entire 
policy unless otherwise provided by agreement indorsed hereon or added hereto, 
shall be void * * * if the interest of the insured be other than unconditional 
and sole ownership * * * or if, with the knowledge of the insured, foreclosure 
proceedings be commenced, * * *” And again: “If, with the consent of this 
company, an interest under this policy shall exist in favor of a mortgagee or of 
any person or corporation, having an interest in the subject of the insurance other 
than the interest of the insured as described herein, the conditions hereinbefore 
contained shall apply in the manner expressed in such provisions and conditions of 
insurance relating to such interest, as shall be written upon, attached, or appended 
hereto.” (Italics ours.) 

Some time after this renewal a refinancing of the loan on the Ramsey property 
took place under which the Southern Company was paid off and appellee the Oakley 
Company became the mortgagee. The new mortgage was for $4,500, and the attor- 
ney for appellee used its proceeds to pay off the old one and received from the 
Southern Company the old mortgage and the insurance policy. When the Southern 
Company delivered the policy to the attorney, it stamped this sentence upon the 
mortgage clause: “The interest of the Southern Ohio Loan Company in the within 
policy has been satisfied.” 

On June 15, 1928, Cordes, attorney for appellee, mailed the policy received by 
him from the Southern Company, which then had nine months to run before expira- 
tion, to Spragens with a letter reading: “Attach mortgage clauses to The Oakley 
Improved Building and Loan Company on the enclosed policies. When this is done 
please return to me.” The other policy referred to is not involved here. 

There was some dispute whether, when Spragens received the letter and policy, 
the Southern Company mortgage clause had been detached. Cordes testified that it 
had not. The court found in accordance with his testimony and there appears to be 
no substantial reason for thinking otherwise. 

Upon receipt of the policy and letter Spragens attached to the policy, No. 46967, 
a new mortgage clause styled: “Uniform Standard—Form No. 127—National Board 
Standard Mortgage Clause. * * *” This new clause contained the following 
provisions : 

“This policy, as to the interest therein of said payee, as mortgagee * * * 
only, shall not be invalidated by any act or neglect of the mortgagor or owner of the 
within described Property nor by the commencement of foreclosure proceedings, nor 
the giving of notice of sale relating to the property, nor by any change in the interest, 
title, or possession of the property, * * * and provided further that the mort- 
gagee * * * shall notify this Company of the commencement of foreclosure 
hroceedings and of any notice of sale relating to the property, and of any change of 
ownership. * * *” 

“Failure upon the part of the mortgagee * * * to comply with any of the 
foregoing obligations shall render the insurance under this policy mull and void as 
to the interest of the mortgagee. * * * ” (Italics ours.) 


Spragens then returned the policy to Cordes in an envelope, by mail, without an 
accompanying letter. 


The old mortgage clause had been detached from the policy before it was 
returned to Cordes. Spragens notified his home office of the substitution of the 
new mortgage clause for the old one but did not advise either Mrs. Ramsey or any 
agent or attorney of appellee of the change. Upon receipt of the policy with the 
new mortgage clause attached, Cordes sent it to Woods, secretary of appellant, who, 
without examination, placed it in appellant’s safe. 


Some time thereafter Mrs. Ramsey defaulted in her payments on the mortgage 
and appellee filed suit to foreclose. While this suit was pending the property was 
destroyed by fire on January 25, 1929. Notice of the fire was given to appellant, 
which then for the first time informed appellee that the policy was void as to it 
because it had not notified appellant of the commencement of the foreclosure pro- 
ceedings as provided by the new mortgage clause: It was to restore the old mort- 
gage clause which did not contain the requirement of notice of foreclosure by the 
mortgagee, with the name of appellee substituted for the Southern Company, that 
this suit for reformation was brought. The court decreed that appellee was entitled 
to reformation and we concur. 
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[1, 2] When on March 23, 1928, the policy with the Southern Company mortgage 
clause attached was delivered, it constituted a contract for insurance between Mrs. 
Ramsey and appellant and for the same consideration (the premium) embodied a 
secondary obligation of appellant to the mortgagee. Brown City Savings Bank v. 
Windsor, 198 F. 28, 33, 41 L. R. A. (N. S.) 1012 (C. C. A. 6). By the terms of the 
mortgage clause a failure on the part of Mrs. Ramsey to give notice of any fore- 
closure proceedings would not invalidate the interest of the mortgagee. When on 
June 15, 1928, Cordes, acting not only for the Oakley Company but for Mrs. Ramsey 
as well, and knowing the provisions of the Southern Company mortgage clause used 
in previous transactions between Mrs. Ramsey and appellant, forwarded the policy 
to Spragens with that mortgage clause attached and with the directions above 
quoted, both he and Mrs. Ramsey had the right to assume that if appellant returned 
the policy with another mortgage clause payable to appellee, its provisions and con- 
ditions would be similar to those of the old one. 

As was said in Eames v. Home Ins. Co., 94 U. S. 621, 629, 24 L. Ed. 298: “This 
is the sense and reason of the thing, and any contrary requirement should be 
expressly notified to the party to be affected by it.” See, also, Hay v. Star Fire Ins. 
Co., 77 N. Y. 235, 238, 33 Am. Rep. 607; L. Lewitt & Co., Inc. v. Jewelers’ Saf. 
Fund Soc., 249 N. Y. 217, 222, 164 N. E. 29; Martin v. American Ins. Co, 198 Wis. 
214, 217, 223 N. W. 437; Massachusetts Bonding & Ins. Co. v. R. E. Parsons Elec. 
Co., 61 F.(2d) 264, 268, 92 A. L. R. 218 (C. C. A. 8). There is nothing in Cordes’ 
letter of June 15, 1928, to indicate that any change in the mortgage clause was 
desired except the substitution of the name of the new mortgagee for that of the old. 
Certainly Mrs. Ramsey and appellee did not intend nor expect to receive a lesser 
degree of protection than Mrs. Ramsey had paid for. 


If appellant intended to abrogate the old mortgage clause, which did not invali- 
date the interest of the mortgagee for failure to give notice of foreclosure, and to 
substitute contrary conditions and provisions, both law and equity required that the 
insured have notice thereof. Eames v. Home Ins. Co., supra; Hay v. Star Fire 
Ins. Co., supra. The change was highly important, was advantageous to appellant 
and correspondingly disadvantageous to the insured, and if permitted to stand was 
equivalent to a new contract which appellee was mistakingly induced to accept by 
the inequitable conduct of appellant. Under such circumstances equity will not be 
slow to grant reformation. Its jurisdiction to reform written instruments where 
there is a mistake on one side and inequitable conduct on the other is undoubted. 
Simmons Creek Coal Co. v. Doran, 142 U. S. 417, 435, 12 S. Ct. 239, 35 L. Ed. 1063; 
Pomeroy’s Eq. Jurisprudence (4th Ed.) Vol. 2, § 870. 

In Page on Contracts (2d Ed.) vol. 4, § 2218, it is said: “Where A is entering 
into a written contract under mistake as to its contents, and the circumstances are 
such that if B, too, were mistaken, reformation would be given on A’s application, 
a still clearer case for reformation exists where B knew of A’s mistake and took 
advantage of it, or by his own conduct or representations led him into such a mis- 
take.” See, also, Roszell v. Roszell, 109 Ind. 354, 356, 10 N. E. 114; Markwart v. 
Kliewer, 75 Or. 574, 577, 147 P. 553; Crookston Imp. Co. v. Marshall, 57 Minn. 
333, 337, 59 N. W. 294, 47 Am. St. Rep. 612; Winans v. Huyck, 71 Iowa 459, 32 
N. W. 422; Mercer v. Jenkins, 201 Iowa 423, 427, 205 N. W. 722; Betz v. Swanson, 
200 Iowa 824, 829, 205 N. W. 507; Moody v. Smoot Adv. Co., 98 W. Va. 261, 268, 
126 S. E. 919; Scott v. Spurr, 169 Ky. 575, 579, 184 S. W. 866. 


[3] Appellant argued that appellee is estopped from seeking reformation because 
it neglected to familiarize itself with the contents of the new mortgage clause, but 
it is not universally true that equity will withhold relief because the injured party 
has failed to read the instrument complained of. The law required of appellee but 
reasonable diligence under the circumstances. Sanders v. Monroe, 56 App. D. C., 
132, 10 F.(2d) 997, 999; Betz v. Swanson, supra; Sutton v. Risser, 104 Iowa 631, 
637, 74 N. W. 23. Mrs. Ramsey herself never saw the new mortgage clause. As 
above indicated, she had a right to. assume that it was identical with the old save for 
the substituted mortgagee and appellee might reasonably indulge in the same assump- 
tion because it knew that the old mortgage clause had been used between the parties. 
The case is not one where the insured failed to read an original policy. 

Decree affirmed. 
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KENNEDY, to Use of BOGASH v. ZZTNA INS. CO. 
SAME v. SPRINGFIELD FIRE & MARINE INS. CO. 
SAME v. LIVERPOOL & LONDON & GLOBE INS. CO., LIMITED. 


Nos. 5859- 
Circuit Court of Appeals, Third Circuit. Jan. 16, 1936. 
81 Federal Reporter (2d) 220. 
1. INSURANCE. 


Mortgagee clause in fire policy results in entirely separate insurance of mort- 
gagee’s interest, not affected by acts of owner. 

(For other cases, see Insurance, Dec. Dig. § 311[3].) 

2. INSURANCE. 

Second mortgagee’s act in tendering far cancellation fire policy issued on second 
mortgagee’s application did not affect first mortgagee’s right to notice of cancella- 
tion under policy provision that policy should continue in force for benefit only of 
mortgagee for ten days after notice of mortgagee of cancellation. 

(For other cases, see Insurance, Dec. Dig. § 229[1].) 

3. INSURANCE. 

» Whether conversation between first mortgagee and attorney for second mort- 
gagee, which applied for and paid premiums on fire policy, wherein attorney 
advised first mortgagee of second mortgagee’s intention to abandon property and 
cancel policy, constituted waiver of first mortgagee’s right under policy provision to 
notice of cancellation held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

4. INSURANCE. 

_ In first mortgagee’s action on fire policy issued on second mortgagee’s applica- 
tion, although issue whether conversation between first mortgagee and attorney for 
second mortgagee amounted to consent by first mortgagee to cancellation of policy 
was sufficiently emphasized, refusal to submit issue whether conversation constituted 
waiver of first mortgagee’s right under policy provision to notice of cancellation held 
reversible error. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

Appeal from the District Court of the United States for the Eastern District of 
Pennsylvania; Oliver B. Dickinson, Judge. 

Actions by John M. Kennedy, 3rd, to the Use of Anna L. Bogash, inst the 
#Etna Insurance Company, and against the Springfield Fire & Marine Insurance 
Company, and against the Liverpool & London & Globe Insurance Company, 
Limited, which were tried together. Judgments for defendants, and plaintiff 
appeals. 

Reversed and new trials ordered. 

Harry Shapiro, of Philadelphia, Pa., for appellant. , : 

Harry S. Ambler, Jr., and Horace M. Schell, both of Philadelphia, Pa., for 
appellees. 


UNITED FIREMEN’S INS. co. ¢ OF PHILADELPHIA v. JOSE RIVERA 
— & — se oo =. > Wiss 
Circuit Court of Appeals. First Circuit. Jan. 7, ; 
81 Federal Reporter (2d) 385. 
1. INSURANCE. 


Disparity between proof of claim for almost $36,000, as valuation of insured 
property under $30,000 fire policy, and $17,000 verdict rendered in action on policy, 
held as matter of law to show that sworn proof of loss was fraudulent within policy 
provision for forfeiture of all benefits thereunder in case of fraudulent claim. 

(For other cases, see Insurance, Dec. Dig. § 553[1].) 

2. INSURANCE. 

Testimony of president of insured corporation that amount stated in sworn 
proofs of loss as cost of labor on goods in process was in fact contract price which 
corporation was to receive for manufacturing goods of others held, as matter of 
law, to establish that claim for labor cost-in proofs under fire policy was fraudulent 
within provision for forfeiture in case of fraudulent claim. 

(For other cases, see Insurance, Dec. Dig. § 553{1].) 
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Morton, Circuit Judge, dissenting. 

- Appeal from the District Court of the United States for the District of Puerto 
ico. 

On Rehearing. 

Former opinion 77 F.(2d) 891, vacated, and judgment of District Court of 
Puerto Rico vacated, and case remanded, with directions. 

li G. Walter, of New York City (Henri Brown, of San Juan, P. R., on 

the brief), for appellant. / 

Martin Travieso, of San Juan, P. R., for appellee. 


FIREMAN’S FUND INS. CO. et al. v. LEFTWICH, No. 4—4134. 
Supreme Court of Arkansas. Feb. 10, 1936. 
90 Southwestern Reporter 497. 
1. INSURANCE. 

Agent for insurance company was. not restricted to a soliciting agency because 
he was not registered with the insurance commissioner as required by statute 
and agent (Crawford & Moses’ Dig., §§ 6061, 6062). 

(For other cases, see Insurance, Dec. Dig. § 78.) 

2. INSURANCE. 

Statutes requiring registering of insurance agents have no effect on their powers 
to bind their principals, and do not change the common law relating to principal 
and agent (Crawford & Moses’ Dig., §§ 6061, 6063). 

(For other cases, see Insurance, Dec. Dig. § 78.) 

3. INSURANCE. ‘ 

Where agent issuing policies had authority to bind insurers as of the time of 
application, neglect of insurers to register him as their agent with insurance com- 
missioner as required by statute held no defense to action by insured on a policy 
written by agent (Crawford & Moses’ Dig., §§ 6061, 6062). 

(For other cases, see Insurance, Dec. Dig. § 129.) 

4. INSURANCE. 


Finding that insurance agent had full power to bind his principals from time 
of application for fire insurance on cotton stored in warehouse held justified by 
evidence. 

(For other cases, see Insurance, Dec. Dig. § 92.) 

5. INSURANCE. 

Where insurance agent having authority to bind his principals as of the time 
of application, contracted to insure stored cotton against fire as of that time, and 
policies were prepared but not delivered by principals because subsequent to 
application property was destroyed, policies were effective since physical delivery 
was unnecessary. 

(For other cases, see Insurance, Dec. Dig. § 136[1].) 

6. INSURANCE. 

Where insurance companies were designated by their agent with authority to 
accept insurance as of time of application, it was no defense in an action on fire 
policies covering stored cotton that their agent also represented other companies. 

(For other cases, see Insurance, Dec. Dig. § 615.) 

7. INSURANCE. ; . 

Generally, where an insurer takes a risk to commence previous to the actual date 
of the policy and property is destroyed before policy is delivered, insurer will be 
bound in absence of fraud. 

(For other cases, see Insurance, Dec. Dig. § 136[1].) 

8. INSURANCE. : ; 

Where insurance agent for several companies designated two of them as 
insurers against fire for cotton stored, that such companies had been discriminated 
against held no defense to action on fire policies by insured. 

(For other cases, see Insurance, Dec. Dig. § 615.) 

Appeal from Circuit Court, Logan County, Southern District; J. O. Kincan- 
non, Judge. ; d 

Separate suits by C. C. Leftwich against the Fireman’s Fund Insurance Com- 
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pany, the Great American Insurance Company, and others. From judgment for the 
plaintiff in each suit, defendants appeal. 

Affirmed. 

John E. Coates, Jr., of Little Rock, for appellants. 

Evans & Evans, of Booneville, for appellee. 


HURLEY v. GIRARD FIRE & MARINE INS. CO. No. 10561. 
Supreme Court of Georgia. Jan. 15, 1 
183 Southeastern Reporter 548. 
1. INSURANCE. 
Where wife had equitable interest in, property insured by husband, husband’s 
title to property held not “sole and uncondftional ownership” required by fire policy. 
(For other cases, see Insurance, Dec. Dig. § 282[5].) 


2. INSURANCE. 

Wife’s execution, with husband’s knowledge and consent, of security deed to 
insured property in which wife had equitable interest, rendered void fire policy 
issued to husband, which provided that policy should be void upon “change in 
interest, title, or possession” of insured property. 


(For other cases, see Insurance, Dec. Dig. § 328[6].) 


Hutcheson, J., dissenting. 

Certiorari from Court of Appeals. 

Suit by John Hurley against the Girard Fire & Marine Insurance Company, 
etc. Judgment for defendant was affirmed by the Court of Appeals (49 Ga. App. 
823, 176 S. E. 785), and plaintiff brings certiorari. 

Affirmed. 

W. A. Slaton, of Washington, Ga., for plaintiff in error. 

Earle Norman, of Washington, Ga., and Smith, Smith & Bloodworth, of 
Atlanta, for defendant in error. 

Syllabus Opinion by the Court. 

Per Curiam. 

{1, 2] This court is of the opinion that the decision of the Court of Appeals 
is correct and that the judgment should be 

Affirmed. 

All the Justices concur, except Hutcheson, J., who dissents. 


FIREMEN’S INS. CO. v. GEORGIA POWER CO. et al. No. 10698. 
Supreme Court of Georgia. Oct. 23, 1935. 
Rehearing Denied Feb. 10, 1936. 
183 Southeastern Reporter 799. 
INSURANCE. 

Under fire policy subrogating insurer on payment of loss to insured’s rights 
against wrongdoer, insurer waived right to subrogation by failure to assert such 
right until after settlement between insured and wrongdoer. 

(For other cases, see Insurance, Dec. Dig. § 606[1].) 


Syllabus by the Court. 
Under a fire insurance policy subrogating the insurer upon payment of loss to 
the insured’s rights against the wrongdoer, the insurer waives its right to sub- 
rogation when it fails to assert it in compliance with the policy. 
Error from Superior Court Franklin County; Berry T. Moseley, Judge. 
Petition by the Firemen’s Insurance Company against the Georgia Power Com- 
pany and another. To review a judgment dismissing the petition on motion of 
named defendant, plaintiff brings error. 
Affirmed. 
Marshall L. Allison, of Lavonia, and Smith, Smith & Bloodworth and W. L. 
Bryan, all of Atlanta, for plaintiff in error. 

. H. & Emmett Skelton, of Hartwell, Geo. L. Goode and Colquitt, Parker, 
Troutman & Arkwright, all of Atlanta, Erwin, Erwin & Nix, of Athens, and Linton 
Johnson, of Royston, for defendants in error. 
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INDIANA MUT. CYCLONE INS. CO. v. RINARD. No. 15572. 
Appellate Court of Indiana, in Banc. March 11, 1936. 
200 Northeastern Reporter 452. 
1. INSURANCE. 


Contract of insurance on property is purely personal engagement by which 
insurer, for consideration paid, agrees to indemnify person insured against loss 
arising from damage to property, and does not run with property insured. 

(For other cases, see Insurance, Dec. Dig. § 124.) 

2. INSURANCE. | 

Insured’s administrator held “proper party” to collect loss occurring after 
insured’s death under windstorm policy running to insured, his heirs, executors, 
administrators, and assigns. 

(For other cases, see Insurance, Dec. Dig. § 624[2].) 

3. INSURANCE. 

Overruling of demurrer to complaint in action by insured’s administrator to 
collect loss occurring after insured’s death under windstorm policy running to 
insured, his heirs, executors, administrators, and assigns, held not error, notwith- 
standing that insured’s widow and children filed disclaimer of interest in subject- 
matter of action before demurrer was filed, since disclaimer was nothing more than 
an answer confessing the cause of action (Burns’ Ann. St. 1933, § 3-1407). 

(For other cases, see Insurance, Dec. Dig. § 642.) 


Appeal from Randolph Circuit Court; Alonzo L. Bales, Judge. 

Action by Ralph H. Rinard, administrator of the estate of Milo B. Rinard, 
deceased, against the Indiana Mutual Cyclone Insurance Company. From a judg- 
ment for the plaintiff, the defendant appeals. 

Affirmed. 

Nichols & Nichols, of Winchester, for appellant. 

John D. Wilson, of Winchester, for appellee. 


POLLOCK v. CONNECTICUT FIRE INS. CO. OF HARTFORD. No. 23237. 
Supreme Court of Illinois. Dec. 19, 1935. 

Rehearing Denied Feb. 6, 1936. 

199 Northeastern Reporter 816. 


1, INSURANCE. 


In action on lightning policy, insurer held, in absence of affirmative evidence, to 
nee had no actual knowledge prior to issuance of policy as to condition of insured’s 
title. 

(For other cases, see Insurance, Dec. Dig. § 646[2].) 

2. INSURANCE. 


Conditions in lightning policy rendering policy void if interest of insured were 
other than unconditional and sole ownership, or if subject of insurance were build- 
ing on ground not owned by insured in fee simple, are reasonable and valid. 

(For other cases, see Insurance, Dec. Dig. § 282[1].) 

3. INSURANCE. ro 

Breach of conditions in lightning policy rendering it void if insured’s interest 
were other than unconditional, or if subject of insurance were building on ground 
not owned by insured in fee simple, bars recovery under policy in absence of waiver 
of conditions or estoppel precluding insurer from making its defense. 

(For other cases, see Insurance, Dec. Dig. § 282[1].) 

4. INSURANCE. : ou 

Unless he has teen misled by act of insurer, person accepting and retaining 
possession of insurance policy is bound to know its contents. 

(For other cases, see Insurance, Dec. Dig. § 141[4].) 

5. INSURANCE. ’ . ie 

Where conditions of policy concerning title are valid, insured cannot recover 
on theory that insurer waived breach of condition unless he proves waiver by 
insurer. 


(For other cases, see Insurance, Dec. Dig. § 646[5].) 
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6. INSURANCE, : ~ 7 s ; 

That insured’s interest in property insured against lightning was that of a joint 
tenant with wife held to constitute breach of condition of policy requiring, as pre- 
requisite to policy’s validity, that interest of insured be that of unconditional and 
sole ownership, and subject of insurance be building on ground owned by. insured 
in fee simple. 

(For other cases, see Insurance, Dec. Dig. § 282[10].) 

7. INSURANCE. Jt: 

That insured had insurable interest in property owned by him as joint tenant 
with wife held not to violate lightning policy which provided that policy should be 
void if interest of insured were other than unconditional and sole ownership or if 
subject of insurance were building on ground not owned by insured in fee simple. 

(For other cases, see Insurance, Dec. Dig. § 282[10].) 

8. INSURANCE. : ; 

Insured’s recording of deed conveying property to him as joint tenant with wife 
held not to constitute notice to insurer of nature of insured’s title so as to estop 
insurer from declaring lightning policy void because insured’s interest was other 
than unconditional and sole ownership and subject of insurance was building on 
ground not owned by insured in fee simple (Smith-Hurd Ann. St. c. 30, § 29). 

(For other cases, see Insurance, Dec. Dig. § 377[2].) 

hy from Appellate Court for the Third. District, on Appeal from Circuit 
Court, Macon County; Charles Y. Miller, Judge. 

Action by M. D. Pollock against the Connecticut Fire Insurance Company of 
Hartford. rom a judgment (281 Ill. App. 305) affirming a judgment, notwith- 
standing the verdict, for defendant, plaintiff appeals on a certificate of importance 
from the Appellate Court. 

Affirmed. 

Redmon, Redmon & Bodman, of Decatur, for appellant. 

Myers & Snerly, of Chicago, and Charles F. Evans, of Decatur, for appellee. 


PREFERRED RISK FIRE. INS. CO. v. NEET et al. 
Court of Appeals of Kentucky. Dec. 17, 1935. 
Rehearing Denied Feb. 25, 1936. 

90 Southwestern Reporter (2d) 39. 


2. INSURANCE. | 

Contract insuring tobacco against fire was not invalid because it was in 
parol (Ky. St. § 638). 

(For other cases, see Insurance, Dec. Dig. § 131[1].) 

3. INSURANCE. ; ‘ 

_ _ Powers of local insurance agent are prima facie coextensive with business 
intrusted to his care, and insurer must be held responsible to party with whom 
agent transacted business for his acts and declarations within scope of employ- 
ment, even though they conflict with his instructions and with the practice 
generally. 

(For other cases, see Insurance, Dec. Dig. § 91.) 

4. INSURANCE. , : 

To constitute contract of insurance, whether verbal or written, there must 
be an agreement upon essential matters of subject-matter, risk insured against, 
rate of premiums, duration of risk, amount of insurance, and identity of parties. 

(For other cases, see Insurance, Dec. Dig. § 130[1].) 

5. INSURANCE. ; 

An oral contract of insurance may be regarded as complete and binding upon 
presumption that it was made in contemplation of a policy containing terms 
and conditions in customary use. 

(For other cases, see Insurance, Dec. Dig. § 131[1].) 

6. INSURANCE. ; 

Absence of agreement between parties to oral contract of fire insurance on 
tobacco as to amount of premium held not to invalidate contract, since, fire 
insurance rates in any particular community and on specific property being 
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uniform and standard, law implied promise to pay whatever premium was so 
chargeable. 

(For other cases, see Insurance, Dec. Dig. § 131[1].) 

7. INSURANCE. 

Absence of agreement between insured and agent as to particular company 
to carry risk of proposed fire insurance on tobacco held not to. invalidate policy, 
where agent, although he represented three companies, represented only one 
company which insured tobacco, and had promptly designated such company 
as insurer. 4 

(For other cases, see Insurance, Dec. Dig. § 131[1].) 

8. INSURANCE. 

That parol contract for fire insurance on tobacco provided for coverage 
until tobacco should be removed from barn held not to invalidate policy on 
ground definite date of expiration was lacking, since insuring tobacco while in 
barn had well-known meaning and was accomplished by issuing policy to 
embrace stated term and canceling it to measure exact period, and parties would 
be presumed to have contemplated such a coverage. 

(For other cases, see Insurance, Dec. Dig. § 131[1].) 


9. INSURANCE. 

Owners of tobacco crop entering into oral contract for fire insurance cover- 
ing tobacco until it should be delivered from barn held not bound by policies 
delivered to them providing for coverage for four-month period only, since 
where there is only an attempt to issue a written policy in place of an oral 
contract, such policy, because of lack of consent, does not become valid and 
oral contract continues in force, especially where written contract contains material 
errors. 

(For other cases, see Insurance, Dec. Dig. § 131[3].) 


10. INSURANCE. 

_ In action against insurer for loss occurring after insurer had withdrawn from 
doing busmess in state, service of summons upon insurance commissioner as statu- 
tory agent held valid, since, where insurer has made a valid contract, it remains 
in state and subject to processes of courts of state until contract shall have 
terminated (Ky. St. § 631). 

(For other cases, see Insurance, Dec. Dig. § 627[2].) 
Appeal from Circuit Court. 
Judgment for plaintiffs affirmed. 


HANHART v. GREAT STATES INS. CO. No. 33512. 
Supreme Court of Louisiana. Jan. 6, 1936. 
Rehearing Denied Feb. 3, 1936. 
165 Southern Reporter 643. 
1. INSURANCE. aco. 

Order of officer of adjustment company directing adjuster of insurer to pay 
insured designated amount under fire policy held admission that defenses of fraud 
and concealment in procurement of policy were not well founded. 

(For other cases, see Insurance, Dec. Dig. § 561.) 

2. INSURANCE. 

In action on fire policy, evidence held insufficient to establish defenses of fraud 
and concealment in procurement of policy or that one-half of insurance under 
policy had been transferred to another building owned by insured. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

Appeal from Civil District Court, Parish of Orleans; Michel Provosty, Judge. 

Action by Edward Hanhart against the Great States Insurance Company. 
From the judgment, defendant appeals, and plaintiff answers the appeal. 

Affirmed as amended. 

St. Clair Adams & Son, of New Orleans, for appellant. 

Edward S. Spiro, of New Orleans, for appellee. 
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MALVANEY v. YAGER et al. No. 7466. 
Supreme Court of Montana. Jan. 29, 1936. 
Rehearing Denied Feb. 17, 1936. 
54 Pacific Reporter (2d) 135. 
1. INSURANCE. 


Mortgagor nay insure his interest in mortgaged property without regard to 
that of mortgagee, and is protected after foreclosure and throughout period of 
redemption. 

(For other cases, see Insurance, Dec. Dig. § 115[5].) 

2. INSURANCE. a 

Where mortgagor effects insurance payable to mortgagee as his interest shall 
appear, mortgagee becomes appointee of mortgagor to receive insurance money, 
and indemnity contract remains one between insurer and mortgagor. 

(For other cases, see Insurance, Dec. Dig. § 581.) 

3. INSURANCE. 

Where premises are mortgaged for mortgagee’s benefit and mortgage debt 
is not due at time of loss and payment of insurance, mortgagee must hold insurance 
to discharge debt when it becomes due. 

(For other cases, see Insurance, Dec. Dig. § 581.) 


4. INSURANCE. 

Where mortgagor effects insurance payable to mortgagee as his interest shall 
appear and loss is sustained after foreclosure, mortgagee is not entitled to insur- 
ance, and payment must be made, if at all, to mortgagor, although mortgagee is 
purchaser at foreclosure sale. 

(For other cases, see Insurance, Dec. Dig. § 581.) 

5. INSURANCE. 


Where fire policy insuring mortanend premises for benefit of mortgagee 
provides that it shall not be invalidated by negligence of mortgagor nor by fore- 
closure, it becomes double policy insuring interests of both mortgagor and mort- 
gagee. 

(For other cases, see Insurance, Dec. Dig. § 581.) 


6. INSURANCE. 


Where fire policy insuring mortgaged premises for benefit of mortgagee pro- 
vides that it shall not be invalidated by foreclosure, mortgagor redeeming within 
redemption period is entitled to insurance, and purchaser at foreclosure sale is 
entitled to no more than amount he has paid for property. 

(For other cases, see Insurance, Dec. Dig. § 581.) 

7. INSURANCE. 


Where fire policy insuring mortgaged premises for benefit of mortgagee 
provides that it shall not be invalidated by foreclosure, and mortgagor does not 
redeem within required period, mortgagee purchasing at foreclosure sale is entitled 
to insurance, although insurance taken with value of remaining property exceeds 
amount of mortgage debt. 


(For other cases, see Insurance, Dec. Dig. § 581.) 
8. INSURANCE. 


In action by mortgagor on fire policy wherein mortgagee was made party 
defendant, mortgagee’s cross-complaint setting up mortgagor's failure to redeem 
from mortgagee’s purchase of property on foreclosure and claiming full amount 
of insurance and mortgagor's answer seeking equitable relief constituted separate 
suit making possible full determination of all rights relating to controversy (Rev. 
Codes 1921, § 9151). 

(For other cases, see Insurance, Dec. Dig. § 645[1].) 

9. INSURANCE. 


Evidence warranted finding that mortgagor and mortgagee had agreed that 
payment of insurance, under fire policy covering mortgaged property, would 
amount to redemption of property which mortgagee had purchased at foreclosure 
sale and that mortgagor relied on such representations thereby estopping mort- 





Fire] | Ehlers v. Farmers Mut. Ins. Co. of Thayer County 105 


gagee from refusing to apply insurance to extinguishment of his lien and from 
considering premises redeemed from foreclosure sale. 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 

10, INSURANCE. 

Where insurance on mortgaged property purchased by mortgagee on fore- 
closure prior to loss, under fire policy payable to mortgagee as his interest should 
appear and providing that it should not be invalidated by foreclosure, should 
have been paid prior to expiration of redemption period and was more than 
sufficient to redeem mortgaged property, and mortgagor had relied upon mort- 
gagee’s assurances that all he wanted was amount due him, mortgagor held entitled 
to property and to balance of insurance after payment to mortgagee of amount 
of his judgment rendered in foreclosure action. 

(For other cases, see Insurance, Dec. Dig. § 581.) 

11. INSURANCE. 

Mortgagee to whom insurance on mortgaged premises was payable as his 
interest might appear held entitled to payment from insurance of interest on 
judgment rendered in action foreclosing mortgage prior to occurrence of loss for 
period following deposit of insurance in court. 

(For other cases, see Insurance, Dec. Dig. § 581.) 


Appeal from District Court, Custer County; S. D. McKinnon, Judge. 

Action by Everett C. Malvaney against the Globe & Rutgers Fire Insurance 
Company of New York, wherein Ed. Yager was made a party defendant, and 
filed a cross-complaint, and in which Hilda Yager, as executrix of the estate of 
Ed. Yager, deceased, was substituted for Ed. Yager as cross-complainant. Judg- 
ment for cross-complainant, and plaintiff appeals. 

Affirmed and remanded, with directions. 

W. B. Leavitt, of Miles City, for appellant. 

George W. Farr, of Miles City, for respondents. 


EHLERS v. FARMERS MUT. INS. CO. OF THAYER COUNTY. No. 29525. 
Supreme Court of Nebraska. Feb. 7, 1936. 
264 Northwestern Reporter 894. 
2. INSURANCE. 

Mutual assessment fire policy held not to lapse for nonpayment of assessment 
which was made partly for anticipated future losses, in view of statute limiting 
assessment to losses which have actually occurred plus operating expenses (Comp. 
St. 1929, § 44-902). 

(For other cases, see Insurance, Dec. Dig. § 349[1].) 

3. INSURANCE. 

Application for insurance policy, policy, insurer’s articles of incorporation and 
by-laws, and applicable statutes all enter into and form part of insurance contract. 

(For other cases, see Insurance, Dec. Dig. §§ 151[1], 152[1, 3].) 

4. INSURANCE. 

Provisions of mutual assessment fire policy, application, and by-laws authorized 
assessments only for losses which had actually occurred plus necessary expenses, 
and not for anticipated future losses. 

Application provided for payment of membership fee and pro rata share 

of all losses and necessary expenses; policy provided that agreement to 
insure was in consideration of payment of $4.25, renewal of another policy, 
and agreement to pay pro rata share of all losses and necessary expenses ; 
by-laws provided that any member might withdraw by surrendering his 
policy to secretary and paying his pro rata share of all losses to date and 
that notice of assessment should give complete list of all losses. 

(For other cases, see Insurance, Dec. Dig. § 193{[1].) 

5. INSURANCE. 

Insured’s failure to pay invalid assessment did not forfeit mutual assessment 
fire policy. 

(For other cases, see Insurance, Dec. Dig. § 349[1].) 
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Syllabus by the Court. 

1. When the court of last resort has judicially construed a statute, the rule 
permitting recourse to contemporaneous construction of the statute by administra- 
tive or executive officials, charged with the enforcement of such statute, is in appli- 
cable. 

2. Construction of insurance statute, as made in Hobza v. State Farmers’ Ins. 
Co., 125 Neb. 776, 252 N. W. 214, is adhered to. 

3. The application for.a policy of mutual assessment insurance, the policy itself, 
the articles of incorporation and by-laws of the insurer, and the applicable statutes 
all enter into and form a part of the insurance contract. 

4. The provision of the policy, application therefor and by-laws, set out in 
opinion, held to authorize defendant to levy assessments only for losses which have 
occurred, together with necessary expenses. 

5. Failure of a policyholder to pay an invalid assessment will not operate as a 
forfeiture of his policy. 

Appeal from District Court, Thayer County; Proudfit, Judge. 

Action by Emil G. Ehlers against the Farmers’ Mutual Insurance Company of 
Thayer County. From a judgment for plaintiff on directed verdict, defendant 
appeals. 

Affirmed. 

Harvey W. Hess, of Hebron, and Harold J. Requarette, of Lincoln, for appellant. 

J. P. Baldwin and W. O. Baldwin, both of Hebron, for appellee. 

Heard before Goss, C. J., and Rose, Good, Eberly, Day, Paine, and Carter, JJ. 


KOZLOWSKI et al. v. PAVONIA FIRE INS. CO. No. 17. 
Court of Errors and Appeals of New Jersey. Jan. 31, 1936. 
183 Atlantic Reporter 154. 
1. INSURANCE. 


“Misrepresentation” or “concealment” of a fact material to risk made subject of 
fire insurance, within intendment of condition voiding policy for misrepresentation or 
concealment, must be fraudulent in character. 

(For other cases, see Insurance, Dec. Dig. §§ 255, 260.) 

2. INSURANCE. 

“Misrepresentation” which would render fire policy void under conditions of 
policy is statement of something as a fact, which is untrue and which the insured 
stated: knowing it to be untrue and with an intent to deceive, or which he stated 
positively as true, without knowing it to be true, and which has a tendency to 
mislead. : 

(For other cases, see Insurance, Dec. Dig. § 254.) 

3. INSURANCE. ' 

Positive statement of something as a fact without knewledge that it has a 
factual basis constitutes “misrepresentation” under terms of fire policy rendering 
policy void if insured should conceal or misrepresent material facts. 

(For other cases, see Insurance, Dec. Dig. § 254.) 

4. INSURANCE. 

“Concealment” which under tetms of fire policy which would void policy is the 
designed and intentional withholding of a fact material to the risk, which insured 
in honesty and good faith ought to communicate to insurer, and, where no inquiry 
is made, concealment must be tainted with a fraudulent intent. 

(For other cases, see Insurance, Dec. Dig. § 258.) 

5. INSURANCE. j Me ; 

Fact misrepresented or concealed by insured in obtaining fire policy is regarded 
as material, thus voiding policy, if knowledge or ignorance of it would naturally 
and reasonably influence judgment of insurer in determining whether to undertake 
the risk or in estimating its degree or character, or in fixing rate of premium. 

(For other cases, see Insurance, Dec. Dig. §§ 255, 260.) 

6. INSURANCE. ; Pad 

To work a forfeiture of fire policy upon ground of fraud or false swearing, it 
must appear that the insured knowingly and intentionally swore falsely, or said or 
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did that which was claimed to be fraudulent; willfulness being an indispensable 
element and mere mistake or overvaluation not being enough. 

(For other cases, see Insurance, Dec. Dig. § 254.) 

7. INSURANCE. 

Generally, whether fire policy has been obtained by misrepresentation and 
concealment so as to void policy is for jury, and, to justify withholding issue from 
jury, there must be no rational theory upon which it might resolve issue in favor of 
insured 

(For other cases, see Insurance, Dec. Dig. § 668[6].) 

8. INSURANCE. 

Whether insured obtained fire policy by concealment and misrepresentation of 
material facts so as to void policy held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[6].) 

9. INSURANCE. 

Information not requested of insured in application for fire policy is ordinarily 
presumed to be immaterial in determining whether policy is void because of mis- 
representation or concealment. © 

(For other cases, see Insurance, Dec. Dig. § 646[2].) 

10. INSURANCE. 

An equitable title or interest of such a character that, if property be destroyed, 
loss will necessarily result to the insured, is an “insurable interest,” and insured has 
same right of recovery under fire policy as if he had legal title. 

(For other cases, see Insurance, Dec. Dig. § 115[1].) 

Appeal from Supreme Court. b 

Action by Joseph Kozlowski and another against the Pavonia Fire Insurance 
Company. From a judgment for the plaintiffs, the defendant appeals. 

Affirmed. 

Samuel D. Lenox, of Trenton, for appellant. 

William Reich, Erwin E. Marshall, and Linton S. Marshall, all of Trenton, for 
respondents. 


CITY MORTGAGE CO. v. ST. PAUL FIRE & MARINE INS, CO. 
Supreme Court of New Jersey. Nov. 9, 1935. 
183 Atlantic Reporter 460. 
1. INSURANCE. 


Under “erorrs and omissions” fire policy requiring insured to make every 
reasonable effort to maintain valid specific insurance on its interest in property as 
mortgagee, insurer held not liable for loss on property on which insurance was 
invalid because of insured’s failure to notify company insuring such property of 
foreclosure of insured’s mortgage on property, as required by policy with such 
company which was in insured’s possession. 

(For other cases, see Insurance, Dec. Dig. § 428.) 

2. INSURANCE. 

In construing policy, entire policy in all its parts must be considered so that 
each clause shall have effect. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

3. INSURANCE. 

Policy will be liberally construed in favor of insured so as to uphold contract. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

Action at law by the City Mortgage Company against the St. Paul Fire & 
Marine Insurance Company. 

Judgment for defendant. 

T. Raymond Bazley, of Long Branch, and Harold McDermott, of Freehold, fer 


plaintiff. 
Elmer O. Goodwin and Charles H. Stewart, both of Newark, for defendant. 
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BRUMEL v. HARTFORD FIRE INS. CO. 
City Court of New York, New York County. Jan. 16, 1936. 
5 New York Supplement 611. 
1. INSURANCE. 


Consideration for making of contract of insurance is premium to be paid by 
insured, and to constitute a valid contract there must be a promise to pay such 
premium or it must have been paid on making of contract. 

(For other cases, see Insurance, Dec. Dig. § 137[1].) 

2. INSURANCE. 

Complaint, in action on oral contract of fire insurance, which contained no 
allegation as to character or amount of premium, held defective, but amendable 
as to such defect. 

(For other cases, see Insurance, Dec. Dig. §§ 634[1], 643[1].) 

3. INSURANCE. 

In an oral contract of fire insurance, legislative provisions prescribed for a 
standard form of policy, including provision that no action on policy can be 
brought unless commenced within lg months next after fire, are to be implied 
(Insurance Law, § 121). 

(For other cases, see Insurance, Dec. Dig. § 152[3].) 

Action by Morris Brumel against the Hartford Fire Insurance Company. 
On motion to dismiss the complaint. 

Motion granted. 

Samuel M. Rivelson, of New York City, for plaintiff. 

Avery, Taussig & Fisk, of New York City, for defendant. 


PETERSILGE v. CRAWFORD OE Fans MUT. FIRE INS. CO. 
o. . 


Supreme Court of Ohio. Jan. 29, 1936. 
199 Northeastern Reporter 845. 
1. INSURANCE. ; ; we a its 

Where mutual fire policy contained provision Clearly subjecting insured to 
delinquency, suspension, and loss of protection on failure to pay assessment within 
30 days after notice, insured failing to pay assessment within such period lost 
protection under policy, though he subsequently received notice from insurer that 
he was delinquent, that penalty had been added to his assessment, and that court 
action would be instituted and policy canceled unless payment were made within 
further period of 10 days. 

(For other cases, see Insurance, Dec. Dig. § 310[2].) 

2. INSURANCE. 

Mutual fire insurer’s mere acceptance of delinquent assessment subsequent to 
known loss did not impliedly waive suspension clause in policy, when loss occurred 
during period of delinquency and insured was not assessed for losses occurring 
during such time. 

(For other cases, see Insurance, Dec. Dig. § 392[6].) 

3. INSURANCE. 

Sending adjuster to ascertain amount of loss did not waive suspension clause 
— fire policy, absent statement or promise by insurer relating to payment 
of loss. 

(For other cases, see Insurance, Dec. Dig. § 397.) 


Syllabus by the Court. 

1. No affirmative action is necessary on the part of a mutual insurance com- 
pany to effectuate a provision in its policy clearly en an insured member 
to delinquency, suspension, and loss of protection upon his failure to pay a duly 
levied assessment within thirty days after proper notice thereof. 


2. Such a company’s mere acceptance of a delinquent assessment from a 
member subsequent to his known loss does not constitute an implied waiver of 
such suspension clause when the loss occurs during the period of delinquency 
and the member is not assessed for losses occurring during that time. 

Certified by Court of Appeals, Crawford County. 
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Action by Fred Petersilge against the Crawford County Farmers Mutual 
Fire Insurance Company. Judgment for defendant was affirmed by the Court 
of Appeals, and the case was certified to the Supreme Court as a conflict case. 

Judgment of the Court of Appeals affirmed. 

Charles Gallinger, of Bucyrus, for plaintiff in error. 

J. D. Sears, of Bucyrus, for defendant in error. 


ROCHESTER AMERICAN INS. CO. v. THOMAS. No. 24976. 
Supreme Court of Oklahoma. Sept. 10, 1935. 
Rehearing Denied Nov. 19, 1935. 
54 Pacific Reporter (2d) 151. 
INSURANCE. 

Where insurer’s soliciting agent approved assignment of fire policy after 
receiving information of exact condition of assignee’s title to insured property, 
insurer was estopped to invoke policy provision rendering policy void if insured’s 
interest be other than unconditional and sole ownership. 

(For other cases, see Insurance, Dec. Dig. § 393.) 


Syllabus by the Court. 

Where the soliciting agent of an insurance company receives information of the 
exact conditions of insured’s title to property insured, and approves an assignment 
of a policy of fire insurance based upon such knowledge, and such title and interest 
in the property insured remains the same until loss by fire, the insurance company 
is estopped to defend in an action on the policy by insured, on the ground that the 
policy contains a provision rendering it void “if the interest of the insured be other 
than unconditional and sole ownership.” 

Appeal from Court of Common Pleas, Tulsa County; Bradford Williams, Judge. 

Action by Lena J. Thomas against the Rochester American Insurance Company. 
Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Rittenhouse, Webster & Rittenhouse, of Oklahoma City, for plaintiff in error. 

Mills & Cohen, of Tulsa, for defendant in error. 


WORLD FIRE & MARINE INS. CO. v. BUGAROSKY. No. 25765. 
Supreme Court of Oklahoma. Oct. 8, 1935. 
Withdrawn, Corrected, Refiled, and Rehearing Denied Feb. 25, 1936. 
54 Pacific Reporter (2d) 631. 


1. INSURANCE. 

Effect of clause in fire policy providing that policy shall be void if interest of 
insured be other than unconditional and sole ownership is to require that title of 
insured shall be the actual and substantial ownership, rather than the strictly legal 
title, and that his interest must be of such nature that he will sustain the whole loss, 
if the property is destroyed. 

(For other cases, see Insurance, Dec. Dig. § 282[1].) 

2. INSURANCE. 

Condition of fire policy that policy shall be void if interest of insured be other 
than unconditional and sole ownership held a reasonable and valid provision. 

(For other cases, see Insurance, Dec. Dig. § 282[1].) 

3. INSURANCE. 

Widow having a life estate in house and lot and an undivided one-half interest 
in fee, by reason of an advancement of half of purchase price, and a one-third 
interest in her husband’s half by inheritance held not to possess “unconditional and 
sole ownership” within meaning of fire policy providing that policy shall be void 
if interest of insured be other than unconditional and sole ownership; hence in 
absence of any showing of fraud or waiver or knowledge on part of insurer, widow 
could not recover on policy. 

(For other cases, see Insurance, Dec. Dig. § 282[2].) 

Syllabus by the Court. 

1. The condition of a fire insurance policy that the same shall be void if the 

interest of the insured be other than unconditional and sole ownership, etc., is a 
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reasonable and valid provision, and if the insured has not such title or interest, 
she cannot recover on the policy. 

2. When one inherits an interest in real estate in which she already, has an 
equitable interest, but such interests combined do not amount to all of the title 
thereto, they do not constitute unconditional and sole ownership under the terms 
of the statutory fire policy, although such property be homestead and occupied by 
the insured as such. 

3. The mere existence of an insurable interest in property, in the absence of 
knowledge or waiver on the part of the insurance company that the insured is not 
the sole owner thereof, is not sufficient to justify a recovery on its policy issued on 
the whole of such property and accepted by the insured subject to a provision therein 
that such policy shall be void if the interest of the insured be other than uncon- 
ditional and sole ownership or if the subject of insurance be a building on ground 
not owned by the insured in fee simple. 

Appeal from District Court, Pittsburg County; Harve L. Melton, Judge. 

Action by Katy Bugarosky against the World Fire & Marine Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. 

Reversed and remanded, with directions. 

Bower Broaddus and Julian B. Fite, both of Muskogee, for plaintiff in error. 

Hulsey & Hulsey, of McAlester, for defendant in error. 


DALESANDRO et al. v. NEW YORK UNDERWRITERS INS. CO. 
Superior Court of Pennsylvania. Feb. 28, 1936. 
183 Atlantic Reporter 354. 
1. INSURANCE. 


Under standard mortgagee clause in favor of insured’s judgment creditors, 
creditors could not assert rights permitted by law to mortgagees, but were only 
entitled to enforce insured’s rights under policy and collect from insurer whatever 
insurer could be required to pay insured up to amount of creditors’ judgment. 

(For other cases, see Insurance, Dec. Dig. § 581.) 

2. INSURANCE. 

Action on fire policy containing standard mortgagee clause in favor of insured’s 
judgment creditors should be in insured’s name, to use of judgment creditors, and 
would be subject to any defenses which insurer might have against insured. 

(For other cases, see Insurance, Dec. Dig. § 624[3].) 

3. INSURANCE. 

Where insurance agent acting in capacity as real estate broker in sale of 
property advised vendors that their interest would be fully protected by assign- 
ment to purchaser of fire policies with addition of standard mortgagee clause 
in vendors’ favor, agent’s statements Acld not binding on insurer, since not made 
in connection with business of insuring property. 


(For other cases, see Insurance, Dec. Dig. § 93.) 


Appeal No. 161, October term, 1935, from judgment of Court of Common 
Pleas No. 3, Philadelphia County, No. 4568, December term, 1933; Howard A. 
Davis, President Judge. 

Suit in assumpsit by Domenic Dalesandro, also known as Domenic Dallas, 
and Nicholas Mattoscio, against the New York Underwriters Insurance Company, 
to ~ ied on fire insurance policy. From a judgment for defendant, plaintiffs 
appeal. 

Judgment reversed, with directions. 

Argued before Keller, P. J., and Baldrige, Stadtfeld, Parker, James, and 
Rhodes, JJ. 

Allen G Clark, Herbert A. Barton, and Swartz, Campbell & Henry, all of 
Philadelphia, for appellants. 

Horace Michener Schell, of Philadelphia, for appellee. 

Keuier, President Judge. 

_ We regret that we are obliged to reverse this judgment, for we agree, in the 
main, with the views expressed by the learned president judge of the court below 
in his opinion, provided all the facts on which it was based had been averred in 
the So of claim. But they were not so averred. 

his was a rule by the defendant raising a question of law in the nature of 
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a demurrer (Practice Act of 1915, P. L. 483, § 20 [12 P. S. § 471]). It follows 
‘that the decision must rest on the sufficiency of the plaintiffs’ statement of claim. 
It cannot be affected by averments of fact in the affidavit of defense, which are 
in the nature of a “speaking demurrer” (Bovaird vy. Barrett & Son, 78 Pa. Super. 
68,.71, 72), nor by admissions of counsel in the brief or on oral argument. 


There is no averment or admission in the statement of claim that the build- 
ings covered by defendant’s insurance policy, which contained a standard “mort- 
gagee clause” in favor of these plaintiffs, who were only judgment creditors, had 
been feloniously burned by the owners of the buildings, who were the assured 
urider the policy. The fact seems to have been admitted on the argument in the 
court below, as it was in this court, and the decision of the lower court was 
based on this very material fact which did not appear in the pleading “demurred 
to.” We recognize that the parties are desirous of having the matter disposed 
of as speedily and with as little expense as possible; but, in the long run, it is 
better to conform to established rules of pleading and not attempt short cuts in 
practice not authorized by law. 

[1-3] We agree with the learned court below that as the facts are presented 
in the statement of claim, the plaintiffs, who are only judgment creditors, could 
not assert the rights permitted by law to mortgagees, even though the policy 
contained the standard “mortgagee clause” allowable by statute for the protec- 
tion of mortgagees and trustees under a deed of trust similar to a mortgage, 
which “creates in favor of the mortgagee a contract of insurance separate, distinct, 
and independent from that constituted between the mortgagor and the insuring 
company by the other provisions of the policy.” Overholt v. Reliance Ins. Co., 
319 Pa. 340, 344, 179 A. 554, 556, and cases cited. The principle involved is not 
different from that recently passed upon by us in First National Bank of Charleroi 
v. Newark Fire Ins. Co., 118 Pa. Super. 582, 180 A. 163. Nothing averred in the 
statement of claim takes it out of the ruling in that case. The fact that Grace, 
who is very definitely described in the statement as the “duly authorized agent 
or broker” of the defendant insurance company, and who seems to have been 
a real estate dealer or broker acting for the plaintiffs in the sale of the real 
estate to the present owners, the assured in the policy in suit, may have advised 
them that their interest in the premises would be fully and properly protected 
against loss by fire if they assigned to the purchasers of the real estate their 
policies of insurance, with the addition of a standard mortgagee clause in their 
favor, did not operate to create in their favor a valid contract of insurance, 
separate, distinct, and independent from that constituted by the policy insuring 
the new owners of the real estate, but only gave them the power to enforce 
the assured’s rights under the policy and collect from the insurance company 
whatever the latter could be required to pay the assured, up to the amount of 
the plaintiff’s judgment> The action, in such case, should be in the name of the ° 
assured, to the use of the judgment creditor, and would be subject to any defenses 
which the company might have against the assured; but in the liberality of plead- 
ing and procedure allowed in this state, this defect in the name of the party plain- 
tiffs could be amended, even in the appellate court, if that were all that was involved. 
Ronca v. British & Foreign Marine Ins. Co., 314 Pa. 449, 452, 172 A. 475; Overholt 
v. Reliance Ins. Co., supra, 319 Pa. 340, 344, 345, 179 A. 554; First Nat. Bank of 
Charleroi v. Newark Fire Ins. Co., supra. Certainly any advice that Grace may 
have given the plaintiffs, in his capacity as real estate agent or broker in the sale 
of their property, as to the advisability of their accepting a purchase-money judg- 
ment as part of the consideration for the sale of their real estate, could not affect 
the defendant insurance company. It is no part of the duties of an agent for an 
insurance company to act as a real estate agent, and advice given in that capacity 
cannot be held to be the act of the insurance company. While the agent of the 
insurance company—as distinguished from a mere broker—may bind the company 
with respect to matters within the scope and authority of his agency, the company 
is not bound by his acts done in a wholly different capacity and one not c 
with the business of insuring property; nor is it responsible for an expression of 
opinion by its agent contrary to the legal effect of the language of the policy. 
Levinton v. Ohio Farmers’ Ins. Co., 267 Pa. 448, 453, 110 A. 295 (Kephart, J.) ; 
Devaney v. Northwestern Nat. Ins. Co., 64 Pa. Super. 510, 516. There is nothing in 
the averments in the plaintiff’s statement of claim in this case—just as there was 
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no evidence on the trial in the Charleroi Bank Case, supra, 118 Pa. Super. 582, 295, 
180 A. 163—which would warrant a finding that the plaintiffs ever contemplated 
obtaining a separate policy insuring their own special interest as judgment credi- 
tors, or changing their security from a judgment to a mortgage, and were dissuaded 
from taking either of the steps by the acts or representations of defendant’s agent. 
They obtained as full and complete protection as it was possible for a judgment 
creditor to secure under a policy of insurance issued to the owner of the property. 
It may be that on the trial of the case—if it goes to a trial—the evidence may be 
stronger than the averments in the present statement of claim, and may present a 
different question from that passed on by the court below. If not, we think that 
judgment will have to be entered for the defendant, in consonance with our ruling 
in the Charleroi Bank Case. We say this so that our action in reversing the judg- 
ment of the court below may not be misunderstood. 

We have, in this opinion, laid no stress on the fact that the original insurance 
was taken out over three years before the fire and was renewed or replaced from 
year to year; since it was alleged to be the intention of the parties that the con- 
tracts were to be “renewed” on ane. pee See Overholt v. Reliance Ins. Co., 
supra, 319 Pa. 340, pages 344, 345, 179 A. 554. 

Judgment reversed, with leave = defendant to file a supplemental affidavit 
of defense to the averments of fact of the statement ‘within fifteen days after the 
return of the record to the court below. 


HENDRICKS v. CONTINENTAL INS. CO. OF CITY OF NEW YORK. 
Superior Court of Pennsylvania. Feb. 28, 1936. 
183 Atlantic Reporter 363. 
1. INSURANCE. 


To effect cancellation of policy, condition upon which right to do so depends 
must be strictly complied with. 

(For other cases, see Insurance, Dec. Dig. § 232.) 

2. INSURANCE. 

Where insurer sought to cancel fire policy by written notice forwarded by 
registered mail with delivery restricted to insured, but insured, though advised 
by postmaster that there was registered letter for him, had innocently failed to 
call for and obtain letter, letter held ineffectual, actually or constructively, to 
cancel policy. 

(For other cases, see Insurance, Dec. Dig. § 229[2].) 

3. INSURANCE. 

Insurance agent with whom insured had dealt through a broker in placing 
fire policy had no general authority to cancel policy and substitute another 
therefor. 

(For other cases, see Insurance, Dec. Dig. § 228.) 

4. INSURANCE. 

Act of agent who represented several insurance companies and with whom 
msured had dealt through a broker in placing fire policy, in accepting notice of 
cancellation of insured’s policy and in replacing insurance with another com- 
pany, /ield not ratified by insured through accepting substitutéd policy and 
— claim thereon, where insured had no knowledge of such policy until 
after fre. 

(For other cases, see Insurance, Dec. Dig.. § 234.) 


Appeal No. 278, October term, 1935, from judgment of Court of Common Pleas, 
Bucks County, No. 148, September term, 1934; Hiram H. Keller, President Judge. 

Assumpsit on a fire insurance policy, by Robert T. Hendricks against the Con- 
tinental Insurance Company of the City of New York. Judgment for’ plaintiff in 
the sum of $2,168.23, and defendant appeals. 

Affirmed. 

Argued before Keller, P. J., and Baldrige, Stadtfeld, Parker, James, and 
Rhodes, JJ. 

Thomas Ross and Horace Michener Schell, both of Philadelphia, for appellant. 

Robert H. Grim, of Perkasie, and Albert L. Moise, of Philadelphia, for appellee. 

Ruopes, Judge. 

This case was tried before a judge of the court below without a jury. The 
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defendant has appealed from the judgment entered on the finding in favor of the 
laintiff. 

! The only question raised at the trial was whether the fire insurance policy sued 
on was in force at the time of the loss or whether it had been canceled. 

The defendant took no exception in the court below to any of the findings of 
fact by that court. Defendant filed motions for binding instructions and for judg- 
ment n. o. v., which were dismissed. The question on this appeal is whether, on the 
facts, the court below reached the proper legal conclusions. The material facts, 
therefore, are not disputed, and may be summarized as follows: The plaintiff, on 
June 16, 1933, through an agent by the name of Swartley, took out fire insurance 
totaling $17,550, covering his farm buildings and livestock located near Perkasie, 
Bucks county, Pa. This insurance was later increased to a total of $24,750, and 
was placed by the agent Swartley among the various companies which he repre- 
sented. Subsequently these policies were canceled by the companies, and Swartley 
requested an agent by the name of Edwin P. Gotwals to obtain insurance in the 
amount of $24,750 on plaintiff’s property. The defendant company, through its 
agent Gotwals, issued the policy in suit to the plaintiff on February 14, 1934, in the 
sum of $4,000, for a term of one year, covering any loss by fire pro rata with other 
insurance on the same property. This policy was a part of the $24,750 of insurance 
placed by Gotwals at Swartley’s request. The policy permitted other insurance 
without notice until required. The Federal Land Bank of Baltimore was named in 
the policy as first mortgagee. 

On March 13, 1934, the defendant company mailed to the plaintiff, from its 
Philadelphia office, written notice of cancellation of this policy. This letter was 
addressed to the plaintiff at Perkasie, Pa., and was sent by registered mail, with a 
notation requesting a return receipt containing the personal signature of the 
addressee. The letter arrived at the post office at Perkasie, and the postman 
attempted to deliver it, but the plaintiff was not at home. When the plaintiff did not 
respond to a notice left in his mail box, the postmaster called him on the telephone 
and asked him to call at the post office for a registered letter. Plaintiff inquired 
who sent. the letter, and was told that it appeared to be from “some insurance com- 
pany.” A few days later the plaintiff drove to the post office in his car, and sent 
in a young man to get the letter. The young man was unable to obtain it, as 
plaintiff’s personal signature was necessary. Plaintiff did not leave his car, and 
no delivery was made to him. Accordingly, the postal authorities returned the 
letter to the defendant on April 10, 1934. A similar notice of cancellation was sent 
to the mortgagee, the Federal Land Bank of Baltimore, which had possession of the 
insurance policy, and which, in compliance with the notice, returned the policy to the 
defendant about April 1, 1934. When the defendant received the policy, it was for- 
warded, together with a notice that it had been canceled, to Edwin P. Gotwals, its 
agent in Lansdale, Pa., so that he could complete his records. 

Upon receipt of defendant’s cancellation notice, Gotwals, of his own volition, 
placed a binder in the amount of $2,000, covering plaintiff's property, with the 
Fire Association of Philadelphia. This was on March 17, 1934. He attempted to 
secure another policy of $2,000 on plaintiff’s property, but was unsuccessful. The 
Fire Association of Philadelphia subsequently issued a policy to the plaintiff for 
$2,000, but this was not delivered to the plaintiff until after the premises insured 
had been destroyed by fire. After the loss, the plaintiff accepted this policy from 
Gotwals and included it in his proof of loss; and the Fire Association of Phila- 
delphia paid its proportionate share of the loss to the plaintiff. The plaintiff had 
never met the agent Gotwals or had any dealings with him personally, nor did he 
have any notice of the attempted cancellation, until after the fire which occurred 
on April 28, 1934. Following the fire, the plaintiff gave notice to the defendant and 
filed proof of loss with it as required by the policy. 

The court found for the plaintiff in the amount of $2,168.23, with interest from 
April 28, 1934, and held that the policy of the defendant company had not been 
canceled, but was in full force and effect at the time of the fire. 

[1] Appellant’s first contention raises the question of notice to the plaintiff of 
cancellation of the policy. The appellant does not allege that the plaintiff received 
written notice of cancellation, but that he had constructive notice when he was 
advised that a registered letter awaited his personal receipt and did not accept it. 
As to notice, the policy provides: “This policy may be cancelled at any time by the 





114 The Insurance Law Journal, Vol. 87 [July, 1936 


company, by giving to the insured a five days’ written notice of cancellation, with 
or without tender of the excess of paid premium above the pro rata premium for 
the expired time, which excess, if not tendered, shall be refunded on demand. 
Notice of cancellation shall state that said excess premium (if not tendered) will 
be refunded on demand.” Giving the insured a five days’ written notice that the 
relation of the insured and insurer will terminate at the end of five days from the 
receipt of such notice is a prerequisite to cancellation. To effect the cancellation 
of an insurance policy, the condition upon which the right to do so depends must 
be strictly complied with. Pomerantz v. Mutual Fire Ins. Co., 279 Pa. 497, 124 A. 
139; Levan v. Pottstown Phoenixville Ry. Co. et al., 279 Pa. 381, 124 A. 89; Scheel 
v. German-American Ins. Co., 228 Pa. 44, 76 A. 507; Letvin v. Phoenix Ins. Co. of 
Hartford, Conn., 91 Pa. Super. 422. 

[2] The plaintiff received no written notice in conformity with the provisions 
of the policy, and the policy does not provide for constructive notice. See McBride 
v. New Amsterdam Casualty Co., 173 A. 346, 12 N. J. Misc. 617. Moreover, the 
testimony does not disclose such a situation “as to have put the insured upon 
inquiry, which, had it been made, admittedly would have resulted in actual notice to 
him.” Fritz v. Pennsylvania Fire Ins. Co., 85 N. J. Law, 171, 88 A. 1065, 1066, 50 
L. R. A. (N. S.) 35. The appellant sought to cancel the policy in controversy by 
written notice forwarded by registered mail, with delivery restricted to the plaintiff 
in person. See Werner et al. v. Commonwealth Casualty Co., 156 A. 116, 9 N. J. 
Misc. 963, affirmed 109 N. J. Law, 119, 160 A. 547. Although the plaintiff was 
advised by the postmaster at Perkasie that there was a registered letter there for 
him, which required personal acceptance, there is no testimony to indicate that the 
plaintiff had any knowledge of its contents or the identity of the sender; and the 
court below properly so found. Plaintiff’s explanation of his failure to go to the 
post office and obtain the registered tetter in question and sign the necessary receipt 
was reasonable and probable, and uncontradicted. The evidence does not disclose 
any fact or facts from which it might even be inferred that plaintiff had any 
knowledge or intimation of appellant’s attempt to cancel its insurance policy, until 
weeks after the fire. 

In addition, it may be pointed out that the record shows the appellant mailed its 
notice to the plaintiff on March 13, 1934, and requested a return. receipt upon 
delivery of the registered letter. The letter, not having been delivered to the plain- 
tiff, was returned to the appellant, on April 10th, by the postmaster at Perkasie, and, 
according to the testimony, was in the hands of the appellant for 17 days prior 
to the fire. During this entire time the appellant had knowledge that its notice of 
cancellation had not been received by the plaintiff. Nevertheless, it took no further 
action to cancel the policy in the manner and as required by the provisions thereof, 
but proceeded to cancel the policy on its records as of April 6, 1934. 

[3, 4] Appellant’s second contention is that the act of Gotwals in accepting 
notice of cancellation of appellant’s policy was ratified and confirmed by the plain- 
tiff. We can find no merit in this contention. The plaintiff never came in contact 
with Gotwals, or had any communication with him, until after the fire. The insur- 
ance placed by Gotwals on the plaintiff's property was at the request of plaintiff’s 
agent Swartley. To place such insurance was the extent of Swartley’s request. 
When Gotwals received notice of cancellation from the appellant company, on 
March 14, 1934, he, on his own volition, bound $2,000 with the Fire Association of 
Philadelphia, and attempted to replace the other $2,000. He did not communicate 
with the plaintiff or with Swartley, relative to the notice of cancellation of his 
action as a result thereof, until after the fire on April 28, 1934. 

The argument is pressed that Gotwals was an agent of the plaintiff with power 
to substitute and replace insurance, and therefore was an agent with authority to 
consent to cancellation on behalf of the plaintiff. Can it be said, in the light of 
the facts, that Gotwals was an agent of the plaintiff? It is clear that, in this 
transaction, he was the agent of the appellant only. There is not a scintilla of evi- 
dence to show that Gotwals was an agent of the insured with authority to substitute 
aud replace insurance for the plaintiff. Such cases as Benedict et al. v. Security 
Insurance Co., 147 App. Div. 810, 133 N. Y. S. 165, Rose Inn Corp. v. National 
Union Fire Insurance Society et al., 229 App. Div. 349, 243 N. Y. S. 249, and Arnfeld 
& Son v. Guardian Assurance Co. of London, England, 172 Pa. 605, 34 A. 580, 
relied upon by the appellant, have no application to the facts in the instant case. 
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Even if Gotwals had been the agent of the plaintiff to secure policies of insur- 
ance, he had no general authority to cancel and substitute others therefor, and he 
certainly had no specific authority. “An agent who secures a policy of insurance 
has no general authority to cancel the policy and substitute another therefor unless 
specifically authorized so to do. Scott v. Sun Fire Office, 133 Pa. 332, 19 A. 3460; 
Lancashire Ins. Co. v. Nill, 114 Pa. 248, 6 A. 43; Provident Life & Trust Co. v. 
Spring Garden Ins. Co., 53 Pa. Super. 66.” Jones et al. v. Dubuque Fire & Marine 
Ins. Co., 317 Pa. 144, 146, 176 A. 208, 209. See Jernigan v. National Union Fire Ins. 
Co., 202 N. C. 677, 163 S. E. 762, 83 A. L. R. 295. 

In this connection Gotwals testified : 

“Q. And when did you receive that [cancellation notice]? A. March 14, 1934. 

“Q. And then what did you do? A. Then I, of my own volition, attempted to 
replace the line on which I had notice of cancellation. 

“Q. Now, what did you succeed in doing so far as replacing it was concerned? 
A. I succeeded in binding $2,000 with the Fire Association. 

“Q. Fire Association of Philadelphia? A. Yes. 

“Q. Did you bind any more than that? A. I tendered $2,000 to the Springfield, 
which was rejected. 

“Q. When was that rejected, do you know? A. March 23, 1934. 

“OQ. When was the $2,000 binder placed with the Fire Association, Mr. Gotwals? 
A. March 17, 1934. * * * 

“Q. When you say you of your own volition did it, what do you mean by that? 
A. I had no orders to do it. 

“Q. No orders from anybody? A. No.” 

The fire occurred on April 28, 1934. About May 20, 1934, plaintiff first heard 
that appellant claimed it had canceled its policy, and that the Federal Land Bank 
of Baltimore, plaintiff’s mortgagee, had returned the policy to the appellant. At 
that time Gotwals turned over to the plaintiff the $2,000 policy which he had the 
Fire Association of Philadelphia issue as of March 17, 1934. Although its existence 
was unknown to the plaintiff, this policy had been issued, was apparently in force 
at the time of the fire, and covered the plaintiff’s property. 

It was proper for the plaintiff to accept the policy from Gotwals, and then 
do exactly what appellant’s policy required plaintiff to do—render “proof of loss 
signed and sworn to by the insured stating * * * all other contracts of insurance, 
whether valid or not, covering any of said property.” Plaintiff had no alternative, 
because omission of the policy of the Fire Association of Philadelphia from the 
proofs of loss, after his knowledge of its existence, would have subjected him to 
a charge of making an incorrect and false proof of loss. It matters not that the 
Fire Association of Philadelphia admitted liability. That was not detrimental to 
the appellant, nor could it prejudice the plaintiff. The appellant could not be 
relieved, by acceptance of notice of cancellation by its own agent, from liability on 
its policy, which had not been canceled by notice to, or the consent of, the plaintiff, 
because another company accepts liability on a policy taken out on plaintiff's prop- 
erty by appellant’s agent, without the knowledge or consent of the plaintiff, but which 
is merely accepted, after the fire, from such agent who was not the agent of the 
plaintiff, and included in the proofs of loss in conformity with the requirements of 
a provision of appellant’s policy. 

It is our conclusion that appellant’s policy was in force at the time of the fire, 
and that the liability of the appellant was fixed at the time the loss occurred. 

The appellant has raised another question to the effect that, if there was no 
cancellation of appellant’s policy, there was a substitution of its $4,000 policy to the 
extent of $2,000, the amount of the policy of the Fire Association of Philadelphia, 
and hence the liability of the appellant could not exceed one-half the amount for 
which judgment has been entered against it by the court below. No such question 
was raised in the court below. On the contrary, at the time of the trial, it was 
stipulated on the record by appellant’s counsel that “it is agreed by and between 
counsel for the plaintiff and counsel for the defendant that if the Continental Insur- 
ance Company, the defendant here, is liable to the plaintiff, Robert T. Hendricks, 
such liability is in the sum of $2,168.23, with interest from April 28, 1934.” In 
addition thereto, the twenty-first finding of fact by the court below reads as follows: 
“It was agreed that the defendant’s liability for its proportionate share of the loss, 
if liable at all, is Twenty-one Hundred Sixty-eight Dollars and Twenty-three 
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[cents] ($2168.23), with interest from April 28, 1934.” Appellant took no exception 
to this or any other finding of fact. If there were any merit in this contention of 
the appellant, it could not be considered here. McLaughlin et al. v. Monaghah, 290 
Pa. 74, 138 A. 79; Riff et ux. v. Pittsburgh Railways Co., 298 Pa. 256, 148 A. 102. 
Assignments of error are overruled. 
Judgment is affirmed. 


SHAPIRO v. ALBANY INS. CO. OF NEW YORK. 

SAME v. LAW UNION & ROCK INS. CO., Limited. Nos. 1235, 1236. 

Supreme Court of Rhode Island. March 4, 1936. 
183 Atlantic Reporter 789. 
INSURANCE. 

In suit to reform fire policies on ground of mutual mistake in misdescription 
of insured as owner rather than mortgagee, decrees granting reformation prayed 
for were affirmed by operation of law, where Supreme Court was divided evenly 
as to whether decrees should be affirmed or reversed. 

(For other cases, see Insurance, Dec. Dig. § 143[1].) 

Appeals from Superior Court, Kent County; Antonio A. Capotosto, Judge. 

Two suits by Jennie Shapiro against the Albany Insurance Company of New 
York and the Law Union & Rock Insurance Company, Limited. Judgment for 
complainant, and respondents appeal. 

Affirmed by divided court. 

Samuel H. Workman and Frank F. Pinkos, both of Providence, for complain- 
ant. 

Henry M. Boss, of Providence, for respondents. 


HANOVER INS. CO. OF NEW YORK v. STEVENSON. No. 1930—6509. 
Commission of Appeals of Texas, Section A. Feb. 12, 1936. 
90 Southwestern Reporter (2d) 822. 
1. INSURANCE. 


In action on fire policy for damage occurring after notice of cancellation by 
insurer, finding that insured did not consent to cancellation of policy within five-day 
period during which the policy continued in force after notice held sustained by 
evidence, although insured deposited check of insurer’s agent for returned pre- 
mium within the five-day period. 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 

2. INSURANCE. 

Daughter of insured, who “looked after the business” of insured in her city, 
but had no general authority to represent insured in business transactions or in 
respect to any policies, and who was not regarded by insurer’s agent as having 
authority to represent insured, was not authorized to accept notice of cancellation 
of fire policy by insurer. 

(For other cases, see Insurance, Dec. Dig. § 229[3].) 

3. INSURANCE. 

Under fire policy providing claim would not become payable until sixty days 
after proof of loss, insurer was not liable for interest on claim during the sixty- 
day period, where there was no evidence insurer denied liability during such period. 

(For other cases, see Insurance, Dec. Dig. § 598.) 

Error to Court of Civil Appeals of Second Supreme Judicial District. 

Action by G. W. Stevenson against the Hanover Insurance Company of New 
York. Judgment for plaintiff was affirmed by the Court of Civil Appeals [58 
S.W.(2d) 1096], and defendant brings error. 

Judgment of district court reversed and reformed, and, as reformed, judg- 
ment of district court and judgment of affirmance of Court of Civil Appeals 
affirmed. 

E. G. Senter, of Dallas, for plaintiff in error. 

George M. Hopkins, of Denton, for defendant in error. 
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TRANSCONTINENTAL INS. CO. oF wv YORK v. GREENWOOD et ux. 
o. 1695. 
Court of Civil Appeals of Texas. Waco. Jan. 30, 1936. 
90 Southwestern Reporter (2d) 1114. 
3. INSURANCE. 


Provision for avoidance of standard fire policy if insured is not unconditional 
owner applies to ownership at time policy is issued. 

(For other cases, see Insurance, Dec. Dig. § 282[1].) 

Error from District Court, Hill County; Walter L. Wray, Judge. 

: Suit by Frank Greenwood and wife against the Transcontinental Insurance 
Company of New York. Judgment for plaintiffs, and defendant brings error. 

Reversed and cause remanded. 

Thompson, Knight, Baker & Harris and Wm. A. Rembert, Robt. Lee Guthrie, 
all of Dallas, for plaintiff in error. 

J. Webb Stollenerck, of Hillsboro, for defendants in error. 

GALLAGHER, Chief Justice. 

This suit was instituted by Frank Greenwood, joined by his wife, Lucy May 
Greenwood, against the Transcontinental Insurance Company of New York, to 
recover on a fire insurance policy the sum of $500 for the total destruction of their 
dwelling house and $500 for the destruction of their household furniture contained 
therein. The parties will be designated as in the trial court. The defendant alleged 
that the fire which destroyed said property did not occur under circumstances which 
fixed liability on it, and that the policy sued on provided that the insured should 
be the unconditional and sole owners of the property in order to recover thereon 
and that they were not such owners. 

The cause was submitted on special issues, in response to which the jury 
found, in substance: 

(1) That plaintiffs, Frank Greenwood and wife, at the time the fire occurred 
were unconditional and sole owners of all the property insured by the policy sued on. 

_ (2) That the actual cash market value of the household goods described in 
plaintiffs’ petition at the time of the fire was $990.25. 
_ The court rendered judgment on such findings in favor of plaintiffs against 
defendant for the sum of $1,000, with interest and costs. 
Opinion. 

[1, 2] Defendant contends that the court erred in permitting the jury, over its 
objecttion, to take plaintiffs’ pleadings with them to the jury room. Said pleadings 
had attached as an exhibit thereto an itemized list of the household furniture which 
plaintiffs alleged had been burned, with the alleged value of each separate article 
opposite the same and the aggregate value of the whole. This list was referred to 
in the testimony of both plaintiffs but was not introduced in evidence. When the 
jury were about to retire to consider their verdict, plaintiffs’ counsel asked the 
court to permit them to take the pleadings with them. Defendant’s counsel promptly 
objected, but the court overruled the objection and permitted them to do so. Plain- 
tiffs were the only witnesses who testified on the subject of the value of the house- 
hold furniture destroyed. The testimony of each of them with reference to such 
values varied in certain respects from the testimony of the other and from the values 
stated in said list and the aggregate value testified to by each was less than the 
total value so shown. The jury, in response to the second issue, found that the 
value of the household goods destroyed was $990.25, the exact amount shown by 
said itemized list. The pleadings of the parties are not included in the papers which 
the jury are permitted by article 2193 of our Revised Statutes to take with them 
in their retirement. Our Supreme Court has construed this article to prohibit such 
taking, and has further held that when the pleadings so taken contain allegations 
which might be improperly used as evidence, injury will be presumed and the judg- 
ment reversed, absent an affirmative showing that no injury did in fact result. 
Chapin v. Putnam Supply Co., 124 Tex. 247, 76 S.W.(2d) 469, 470, pars. 1 and 2; 
Bassmer v. Kotulek (Tex. Civ. App.) 75 S.W.(2d) 295, 296, pars. 1 and 2, and 
authorities there cited. Plaintiffs contend that since the testimony of each of them 
placed the aggregate value of the household property destroyed at an amount in 
excess of their recovery herein, that any inference of injury resulting from the 
action complained of was effectively rebutted. Such property had all been used 
and the length of such use was not disclosed. Practically none of it was described 
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with particularity. Plaintiffs’ testimony was based on their knowledge of the 
market value of the same at the nearest market. They, of course, were interested 
witnesses and the weight to be given to their testimony was for the jury. Thraves 
v. Hooser (Tex. Com. App.) 44 S.W.(2d) 916, 921, par. 4, and authorities there 
cited; Chicago Fire & Marine Ins. Co. v. Harkness (Tex. Civ. App.) 58 S.W.(2d) 
171 et seq.; Strickler v. Kassner (Tex. Civ. App.) 64 S.W.(2d) 1025, 1026, pars. 2 
to 4, inclusive, and authorities there cited; Smalley v. Octagon Oil Co. (Tex. Civ. 
App.) 82 S.W.(2d) 1049, 1052, pars. 5 to 7, and authorities there cited; 17 Tex. 
Jur. p. 926, § 418. We think, under the circumstances above recited, the action 
of the court under consideration was reversible error. 


[3, 4] Defendant complains of the manner in which the court submitted the 
issue of unconditional and sole ownership by plaintiffs of the insured property. The 
testimony showed that plaintiffs had bought and paid for the real property about 
six weeks before the fire; that they had moved onto the same and had made 
improvements thereon, all before the issuance of the policy. The grantor, at or 
about the time of such purchase by plaintiffs, went to his attorney and asked him 
to prepare a deed conveying the property, but said attorney was too busy to do so 
at that time. Shortly after the policy sued on was issued the grantor, without any 
additional consideration, executed and delivered to plaintiff Mrs. Greenwood a deed 
to the property. Said deed did not contain any provision making the same the 
separate property of the grantee. From the time of the original agreement, the 
grantor at all times recognized the title of plaintiffs to said property. The pro- 
vision in the standard form of fire insurance policies avoiding the same if the 
insured is not the unconditional and sole owner of the property applies to the 
ownership at the time the policy is issued. Insurance Co. of North America v. 
O’Bannon, 109 Tex. 281, 284, 285, 206 S. W. 814, 1 A. L. R. 1407; Insurance Co. of 
North America v. Wicker, 93 Tex. 390, 396, 55 S. W. 740; City of New York Ins. 
Co. v. Middleton (Tex. Civ. App.) 62 S.W.(2d) 681, 683, par. 4, and authorities 
there cited; United State Fire Ins. Co. of New York v. Farris (Tex. Civ. App.) 297 
S. W. 575, 577, par. 5. The court therefore erred in submitting as a basis of 
recovery by plaintiffs the issue of their unconditional and sole ownership of the 
property at the time of the fire. 


The judgment of the trial court is reversed and the cause remanded. 
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MARINE 


ADALIAN’S Inc. v. none) ae FIRE INS. CO. OF NEW YORK. 
o. 7700. 
Circuit Court of Appeals, Fifth Circuit. Jan. 22, 1936. 
81 Federal Reporter (2d) 226. 
1. INSURANCE. 


Ordinarily, stipulation in policy that, before loss, change therein or in refer- 
ence to insurance thereunder shall be made only by attached writing is reasonable 
and valid, and policy itself may properly limit agents’ power to alter it. 

(For other cases, see Insurance, Dec. Dig. § 144[1, 2].) 

2. INSURANCE. 

General agent’s oral agreement purporting in effect to waive proviso in fire 
and theft policy covering merchandise being transported by public carriers, or by 
insured’s own trucks, provided trucks were used in connection with public carriers, 
held ineffective as modification of policy, stipulating that no agent should have 
power to waive terms thereof except by attached writing. 

(For other cases, see Insurance, Dec. Dig. § 144[2].) 

3. INSURANCE. 

In action on fire and theft policy covering merchandise being transported by 
public carriers, or by insured’s own trucks, provided trucks were used in connection 
with public carriers, and forbidding agents to waive terms of policy except by 
attached writing, declaration based on general agent’s oral agreement purporting in 
effect to waive such proviso held demurrable as not showing sufficient independent 
oral contract because no consideration was alleged. 

It was contended that since original policy was subject to cancellation, 
requiring return of premium, agent could accept such returned premium and 
surrendered liability as consideration for new contract of insurance. It was 
not alleged, however, that such agreement was made, and it appeared that 
insured kept original policy in its possession and requested issuance of 
additional insurance. 

(For other cases, see Insurance, Dec. Dig. § 634[1].) 

Appeal from the District Court of the United States for the Southern District 
of Florida; Alexander Akerman, Judge. 

Action by Adalian’s, Inc., against the Fidelity-Phenix Fire Insurance Company 
of New York. The declaration was dismissed, and plaintiff appeals. 

Affirmed. 

Thomas A. Cunniff, of St. Petersburg, Fla., for appellant. 

Gates Ivy, of Tampa, Fla., for appellee. 

Before Foster, Sibley, and Walker, Circuit Judges. 

S1stey, Circuit Judge. 

Appellant, plaintiff in the court below, complains of the dismissal on demurrer 
of his declaration in an action at law to recover for the theft on December 31, 
1931, of merchandise while transported by means of his own automobile and trailer. 
The declaration alleges the making by defendant for a consideration of $125 of a 
policy of insurance against loss by fire or theft of plaintiff’s merchandise to be 
shipped during a term from September 8, 1931, to September 8, 1932; the policy 
being annexed and made a part of the declaration. That policy states that the 
risk attaches only while merchandise is in transit and is in the custody of a railroad 
or railroad express company or certain lines of steamers and “public truckmen, 
private truckmen, (including trucks owned and/or operated by and/or for the 
assured), and/or land transfer and/or transportation companies, provided these 
carriers are used in connection with railroad, railroad express and/or the above 
provided steamer shipments.” The policy also states: “And no officer, agent or 
other representative of this Company shall have power to waive any of the terms 
of this policy unless such waiver be written upon or attached hereto; nor shall 
any privilege or permission affecting the insurance under this policy exist or be 
claimed by the assured unless so written or attached.” The declaration further 
alleges that, subsequent to the issuance of the policy and before loss, plaintiff 
determined to ship some of its goods by its own automobile and trailer and “con- 
sulted with Almand & Chapman, Inc., a corporation. the general agent of the insurer, 
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informing it of the change in the mode of transportation of a portion of its goods 
and requesting that insurance be issued to cover the additional mode of transporta- 
tion in addition to the modes already in use. Thereupon Almand & Chapman, Inc., 
the aforesaid general agent of the defendant Company, assured the plaintiff that 
they would cover the new manner of transporting the goods in addition to the risks 
theretofore assumed by the defendant under the policy of insurance then in force, 
and that plaintiff was covered from that time.” The grounds of the demurrer are 
to the effect that this verbal negotiation fails as a modification of the old policy for 
want of an attached writing, and that, as an independent oral contract, it fails because 
no consideration is alleged, and that only an executory promise of the agent to issue 
insurance appears. 

[1, 2] If the pleading be construed strongly against the pleader, it might be held 
that the last-quoted words, “Plaintiff was covered from that time on,” are but a 
conclusion of the pleader, and that only an individual promise to issue some sort 
of policy was made by Almand & Chapman, Inc., and not as defendant’s agent, 
those words being only descriptio persone. But we prefer to assume that it is 
intended that Almand & Chapman, Inc., acting as the agents of defendant and hav- 
ing general authority to make insurances, said all that is set forth, and to consider 
whether as a result of it this theft from plaintiff’s truck or trailer is covered by a 
valid contract of insurance. Transportation in the plaintiff's own trucks is covered 
by the original policy, provided they are used in connection with railroad, express, 
or steamer shipments. The effect of the alleged oral agreement is to waive this 
proviso, and to have such transportation covered without restriction. But the policy 
itself nullifies this result, because it denies to Almand & Chapman, Inc., as insurer’s 
agent any authority to waive any term of the policy except by an attached writing. 
If it be thought that a privilege or permission was given to ship some of the goods 
by private truck instead of by public carrier, it is met by plaintiff's agreement in 
the policy not to claim any privilege unless it is written and attached. Some courts, 
indeed, have said that the policy is not the place to look for the real authority of 
an agent, and also that a denial to all of a corporation’s officers and agents of 
authority to contract in parol as to matters where the law does not require a writing 
is an effort to amend the law and void. But for us it is settled that the stipulation 
in a policy of insurance that before loss a change in it or in reference to the insur- 
ance under it shall be made only by an attached writing is reasonable and valid 
under ordinary circumstances, and that the policy may itself properly limit the power 
of mere agents to alter it. Northern Assurance Co. v. Grand View Building Ass’n, 
183 U. S. 308, 22 S. Ct. 133, 46 L. Ed. 213; Penman v. St. Paul Fire & Marine Ins. 
Co., 216 U. S. 311, 30 S. Ct. 312, 54 L. Ed. 493; Christian & Brough Co. v. St. Paul 
Fire & Marine Ins. Co. (C. C. A.) 5 F.(2d) 489. Therefore the parol negotiation 
must fail as a modification of the existing policy. 

[3] The declaration fails to show a sufficient independent contract. It wholly 
omits to allege that there was any consideration or what it was; and that is necessary 
to show a binding oral contract of insurance. Liverpool & London & Globe Ins. 
Co. v. McCree, 210 Ala. 559, 98 So. 880; Swift v. Central Union Fire Ins. Co., 279 
Mo. 606, 216 S. W. 935; Swift v. Central Union Fire Ins. Co., 202 Mo. App. 
419, 217 S. W. 1003. It is argued that the old policy was cancelable, and that a 
return of premium would have been due on a cancellation, and that’ the agent could 
accept this returned premium and the surrendered liability as consideration for a 
new contract having the terms requested. But it is not alleged that any such thing 
was agreed on. Plaintiff kept his old policy in his possession and requested an 
additional insurance to be issued. The old insurance standing unaltered could not 
afford a consideration for another contract. It might be said that, if some of the 
goods covered by it were to be withdrawn and put under the new insurance, there 
would be a benefit to the insurer sufficient to uphold the change. But it is apparent 
from the tenor of the policy that the plaintiff was not insuring under it any par- 
ticular goods, but all that he might ship, and the policy provides that the $125 
premium paid is only a deposit to cover shipments of an assumed value of $75,000, 
and that settlement is to be made on the value of the goods actually shipped, whether 
more or less. To ship less goods under the policy was always at the option of the 
plaintiff and no departure from the insurer’s contract. It is not alleged that there 
was any standard form of insurance for the new risk or any customary or established 
rate of premium to pay which a promise could be implied. Manifestly this risk is 
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different from that when goods are handled by a public carrier; and the subrogation 
of the insurer to the claim against the carrier for lost goods which is contracted 
for in the policy is absent when the insured becomes his own carrier. It cannot be 
reasonably assumed that a premium rate the same as that applying to the policy was 
to be charged for the new insurance, even though we assume that a new policy was 
contemplated like the old one except as to the additional risk to be carried. 

Neither as an independent oral contract nor as a modification of the written 
policy is a valid insurance alleged. 

Judgment affirmed. 


ST. MAURICE VALLEY PAPER CO., Limited v. CONTINENTAL INS. CO. 
District Court, E. D. New York. Jan. 16, 1936. 
13 Federal Supplement 346. 
INSURANCE. 

Open marine policy covering goods from time of leaving shippers’ or manu- 
facturers’ warehouse during ordinary course of transit until on board vessel and 
from vessel while on quays, wharves, or in sheds, held not to cover loss of cargo 
after it had been unloaded from boat and deposited in structure which, because of 
its construction and use, was a warehouse and not a shed. 

(For other cases, see Insurance, Dec. Dig. § 178.) 


In Admiralty. Libel by the St. Maurice Valley Paper Company, Limited, 
against the Continental Insurance Company. 

Libel dismissed. 

Earl Appleman, of New York City, for libelant. 

Haight, Griffin, Deming & Gardner, of New York City (Charles S. Haight and 
Wharton Poor, both of New York City, of counsel), for respondent. 

Gaston, District Judge. 

The question presented is whether an open marine policy of insurance, issued 
by the respondent to the libelant, covered loss of cargo after it had been unloaded 
from the M. S. Horda at the port of Baltimore on August 21, 1933, and delivered to 
the consignee. 

The libelant claims that the liability under the policy remained in effect after 
the unloading and delivery to the warehouse company. The respondent contends 
that the insurance company’s risk terminated when the goods were delivered to the 
warehouse company at Baltimore, and that the libelant’s claim is against its inland 
underwriters who insured the goods after they were in the warehouse. 

The policy contains, among others, the follewing important provisions. 

“3. On goods, principally wood-pulp, paper, sulphite, etc. * * * 

“4. At and from Grand’Mere, Quebec, and/or other place or places in the 
United State and/or Canada to ports and/or places elsewhere in the world generally 
excepting the Dominion of Canada. * * * 

T Merchandise covered hereunder is insured subject to the following clauses: 

“The insured goods are covered, subject to the terms of this Policy, from the 
time of leaving the shippers’ or manufacturers’ warehouse, during the ordinary 
course of transit, until on board the vessel, during transhipment, if any, and from 
the vessel whilst on quays, wharves or in sheds, during the ordinary course of tran- 
sit, until safely deposited in consignees’ or other warehouse at destination named in 
Policy. 

“12. Attaching on all shipments made on and after February 1, 1931, and this 
Policy is to continue in force thereafter until cancelled by either party giving the 
other thirty (30) days’ notice in writing. * * * 

“15. Goods * * * while on docks or elsewhere on shore against the risks of 
* * * floods (meaning rising navigable waters) and collapse and/or subsidence of 
docks, wharves, piers and/or quays. 

“18. Authority is hereby given St. Maurice Valley Paper Company Limited to 
issue, subject to the terms and conditions of this Policy, this Company’s certificates 
on any or all risks applying under this policy. * * *” 


Bordley, the superintendent of the Bond Street Warehouse of the Terminal 
Warehouse Company, testified that he superintended the discharge of the steam- 
ship Horda; that the steamship arrived on August 21, 1933; that she docked on the 
east side of the pier with No. 1 hatch opposite the door to what has been desig- 
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nated as the B structure of the warehouse, with the other hatches opposite the 
apron in front of that part of the warehouse designated in the proofs as C. The 
work of discharging the cargo of paper began at 8 o'clock on the morning of 
August 22, 1933, and continued until 7 p. m. that day. The unloading was carried 
on by the Patapsco Ship Ceiling & Stevedoring Company, who had been engaged by 
the Furness-Withy Company, and who were paid by that company. The paper rolls 
were delivered to the employees of the warehouse at 50 feet from the _— tackle. 
Some of the rolls of paper were taken into structure B and some into C. At the 
time that storage was effected in warehouse C, approximately 10,000 bags of sugar 
were in storage and had been there since April, 1933, on what is referred to as 
“permanent storage in bond.” The superintendent testified that, as to the discharge 
of the paper for the Baltimore Sun, the buyer of the St. Maurice Valley paper, 
previous shipments had been discharged in the same way as that from the Horda; 
i. e., one hatch was discharged opposite to the last door in the B house and the 
other hatches were discharged opposite the pier warehouse. Ordinarily the rolls 
of paper from the pier warehouse were removed into the A and B structures 
within two or three weeks after the arrival of the ship. The length of time was, in 
a measure, dependent upon the arrival of some boat coming in. Decision for the 
removal was oridinarily that of the foreman of the warehouse, but under Bordley’s 
direction. 

It appears that the Baltimore Sun takes delivery of paper from the warehouse 
at the rate of approximately 100 rolls a day, and had a fifteen or eighteen day supply 
on storage in the warehouse at the time that the Horda arrived. 

On the morning of August 23, 1933, about 15 men started to move the paper 
stored in C to A and B. About 3 o’clock in the afternoon the tide was rising 
unusually fast, and the force of men was increased. The work of removal was 
carried on as fast as possible up to about 7 o'clock, when water started to come in. 
The act of removal was carried on even after that, but then the hydraulic elevator 
went out of commission. The water meanwhile became knee deep, and work was 
stopped at 11 o'clock, leaving about 504 rolls damaged. 

Prior to this occurrence, warehouse C had never been flooded. 

The controversy centers about the construction of paragraph 6 of the policy 
of insurance. Was the damaged paper in a shed, as the libelant contends, or in a 
warehouse, as the respondent urges! 

The bill of lading shows that the paper was to be delivered “to the Baltimore 
Sun, c/o Terminal Whse. Co., Bond Street Whse., Baltimore, Md.” 

The Bond Street Warehouse is partly on land and partly over the water. The 
plant is divided into three adjoining warehouses. The part designated A in the 
proofs fronts on the street and is entirely on land. The part B, divided from A by 
a fire wall, is also on land. The house C is chiefly over the water. It is 197 feet in 
length, 116 feet at the shore end, and 75 at the offshore end. It contains about 1,600 
square feet of storage space. The structures A and B are of brick and steel and 
are six stories high. The structure C is of wood and corrugated iron, and is one 
story high. It rests partly on fill and partly on the pier, and the floor is three 
feet lower than the floor of the structures, marked A and B. 

From the stipulation of facts, it appears that the Terminal Warehouse Company 
charged the libelant for the use of space in buildings A, B, and C as soon as the 
paper was put in those buildings. 

For the libelant to prevail, it is necessary to find that the structure marked 
C was not a warehouse. I think the proof conclusively establishes the contrary. 

The sitpulation of facts shows that, on being placed under cover, the rolls were 
in the custody of the warehouse company. The structure C was not a flimsy tem- 
porary structure. It was substantially built of corrugated iron supported by 
wooden beams, and the entire building was weather-tight. The flooring for 50 
feet south of the south wall of the B house was concrete and the remaining part 
wooden planks. It is significant that the concrete floors of A and B replaced pre- 
vious wooden floors of the ground floor. So much for construction. As for the 
nature of the use of the building, Bordley said it was not unusual to have goods 
stored in C permanently. Other commodities such as:canned goods, tobacco, and 
malt spirits, L addition to paper and sugar, which were stored there at the time of 
the damage, were also at various times stored in house C. 

It would seem then that, whether tested by usage or as a structure itself cap- 
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able of permanently storing commodities, the house C should be classified within 
the fair intent of the policy of insurance as a warehouse. It was not a temporary 
structure such as one designates by “shed,” nor was it put to the use to which some 
sheds are put. Its status as a warehouse moreover was recognized by the warehouse 
company in other ways. It is so termed in the Custom House bond. It is included 
as a warehouse in the license issued by the state of Maryland to the Terminal 
Warehouse Company. 

Finally it must be observed that the goods had arrived at their destination. They 
were unloaded. They were in the possession, not of the ship, but of the warehouse 
company, the consignee. The contract of the carrier had terminated; the liability of 
the insurer went no further. Federman Co., Inc. v. American Insurance Co., 267 
N. Y. 380, 196 N. E. 297; Crew-Levick Co. v. British & Foreign Marine Insurance 
Co. (C. C. A.) 103 F. 48. 

The libel will be dismissed. If this opinion is not in sufficient compliance with 
the rule requiring findings of fact and conclusions of law, submit findings of fact 
and conclusions of law in accordance therewith. 


UNIVERSAL CARLOADING & DISTRIBUTING CO. v. CAMDEN 
FIRE INS. ASS’N. 
Supreme Court, Appellate Division, First Department. Feb. 14, 1936. 
285 New York Supplement 469. 
INSURANCE. 


Forwarder was entitled to recover for fire loss on transportation policy issued 
to motor carrier of burned goods with rider making forwarder an assured. 

(For other cases, see Insurance, Dec. Dig. § 582.) 

Action by the Universal Carloading & Distributing Company against the Cam- 
den Fire Insurance Association. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Argued before Martin, P. J., and McAvoy, O’Malley, Townley, and Glennon, JJ. 

E. F. Lamb, of New York City, for appellant. 

E. Appleman, of New York City, for respondent. 

Per Curiam. 

Action on a policy of transportation insurance for a loss by fire. On January 
18, 1933, plaintiff a forwarder, shipped at Kansas City a quantity of goods on a 
truck owned and operated by Molander Bros. Freight Lines for delivery at Denver, 
Colo. On January 20th, while the truck and its contents were at Salina, Kan., en 
route to Denver, the goods were completely destroyed by fire, one of the risks insured 
against. The policy of insurance was issued by defendant to Molander Bros. 
Freight Lines with a rider making plaintiff an assured under the policy. 

Judgment unanimously affirmed, with costs. No opinion. Order filed. 
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AUTOMOBILE 


STATE FARM MUT. AUTOMOBILE INS. CO. v. JAMES. No. 3928. 
Circuit Court of Appeals, Fourth Circuit. Jan. 6, 1936. 
F 80 Federal Reporter (2d) 802. 
1. INSURANCE. 


Where injured party is person “in the same household as the assured,” within 
automobile liability policy exempting insurer from liability to such person, he 
stands in same position as assured, and is subject to restrictions and exceptions in 
policy. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

2. INSURANCE. 

Former roomer and boarder of automobile liability assured who, after losing 
regular employment, had continued to spend half of her time at assured’s home 
without paying board, being treated as member of family group, sharing in their 
daily tasks and enjoying social intercourse of domestic circle, held person in assured’s 
“household” within provision of policy excluding such persons from coverage of 
policy. : 

Term “household” as used in policy is not limited to persons related by 
blood or marriage and has not the same meaning, but is given its customary 
meaning of a number of persons who dwell together as a family. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

3. INSURANCE. Ste nena ti . 

Meaning of word “household” in automobile liability policy excluding from 
its coverage persons in household of assured, should be determined in light of pur- 
pose of provision to safeguard insurer against natural partiality of assured to 
injured person if he were member of family circle. 


(For other cases, see Insurance, Dec. Dig. § 435.) 


Appeal from the District Court of the United States for the Southern District 
of West Virginia, at Charleston, at Law. 

Action by Aileen James against the State Farm Mutual Automobile Insurance 
Company. Judgment for plaintiff, and defendant appeals. 

Reversed. 

E. S. Bock and T. C. Townsend, both of Charleston, W. Va. (Ben Moore, of 
Charleston, W. Va., and Dillon, Mahan & White, of Fayetteville, W. Va., on the 
brief), for appellant. 

William L. Lee and H. E. Dillon, Jr., both of Fayetteville, W. Va., for appellee. 

Before Northcott and Soper, Circuit Judges, and Coleman, District Judge. 

Soper, Circuit Judge. 

Aileen James, plaintiff in the District Court, recovered a judgment against State 
Farm Mutual Automobile Insurance Company on a policy of insurance whereby 
Blanche Kessler, the owner of an automobile, was insured against the perils aris- 
ing from the ownership, maintenance or use of the car, including legal liability 
from accident on account of bodily injury suffered by any person “other than the 
assured or persons in the same household as the assured or those in the service or 
employment of the assured.” The plaintiff had previously obtained a judgment 
against Mrs. Kessler for injuries suffered while riding in the car when driven by 
Mrs. Kessler’s daughter-in-law. Execution on this judgment had been returned 
unsatisfied, and the pending suit was brought to recover under a provision of the 
policy that in case execution against the assured should be returned unsatisfied 
because of insolvency in an action brought by an injured party, then an action 
might be maintained by the injured person against the company for the amount of 
the judgment not exceeding the amount of the policy. 

[{1, 2] A number of questions are raised by the company on this appeal, but it is 
necessary to notice only the contention that the plaintiff was a person “in the same 
household as the assured,” and therefore was excluded from the coverage of the 
policy by its express terms. In such a case, the injured person stands in the shoes 
of the assured and is subject to the restrictions and exceptions in the policy. Peeler 
v. U. S. Casualty Co., 197 N. C. 286, 148 S. E. 261. It is therefore necessary to 
determine whether Aileen James and Mrs. Kessler were persons in the same house- 
hold. The evidence shows that they were not related by blood or marriage. Four 
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years before the accident on August 21, 1933, Aileen James entered the home of 
Mrs. Kessler in the town of Oak Hill, W. Va. The household consisted of eight 
persons, besides Miss James, that is to say: Mr. and Mrs. Kessler, a son Owen and 
his wife and child, two daughters, and a colored cook. Miss James became a 
boarder in the house, being furnished with room and board for which she made 
payment in the first three years during which she had regular employment in the 
town. She then lost her position, but continued to spend about half of her time at 
Mrs. Kessler’s home and about one-half at the home of her parents in the country 
one mile distant from the town. During this last year she had very little work and 
paid no board to Mrs. Kessler, but stayed with her without any agreement between 
them. Sometimes she would help with the household work or go to the store for 
groceries and occasionally do a little sewing, the last of which was done in June, 
1933, when she made three dresses for one of Mrs. Kessler’s daughters. The ser- 
vices that she performed were rendered of her own accord, and she came to and 
went from the home at will without any attempt on the part of Mrs. Kessler to 
exercise control over her. While she lived at the home, she slept with one of 
Mrs. Kessler’s daughters, ate her meals with the family, went to church with them 
and rode with them in the automobile, and associated with them generally. On the 
day of the accident she had helped Mrs. Kessler prepare some refreshments to be 
served to members of the church circle that evening. 

Upon this evidence, the company moved for a directed verdict in its favor, but 
it was refused. We are of the opinion that it should have been granted, for it is 
clear that Miss James answered the description of “a person in the same house- 
hold as Mrs. Kessler.” The phrase is not limited to persons related by blood or 
marriage, nor has it the same meaning. The term “household” is customarily used 
to mean a number of persons who dwell together as a family. It was used in this 
sense by the Supreme Court in Arthur v. Morgan, 112 U. S. 495, 5 S. Ct. 241, 28 
L. Ed. 825, and in the automobile insurance policies considered in the decisions cited 
below. During her residence at the Kessler home, Miss James was treated in all 
‘respects as a member of the family group, living on the most intimate terms with 
the other members who were connected by ties of blood or marriage, sharing in 
their daily tasks and enjoying the social intercourse of the domestic circle. She 
was undoubtedly a member of the household in the ordinary sense of the word. 

The decisions upon automobile liability and indemnity policies cited below are 
in harmony with this result. Clauses in these policies relating to members of the 
household of the assured have been used to provide for coverage against theft 
except by any person in the assured’s household, as in Rydstrom v. Queen Insurance 
Co., 137 Md. 349, 112 A. 586, 14 A. L. R. 212, Home Ins. Co. v. Pettie, 225 Ala. 
487, 143 So. 839; or for coverage in the event the car is driven at the time of an 
accident by any person with the permission of the assured or any adult member 
of the assured’s household, as in United States F. & G. Co. v. Hall, 237 Ky. 393, 
35 S.W.(2d) 550; Andrews v. Commercial Cas. Ins. Co., 128 Neb. 496, 259 N. W. 
653; Ocean Accident & Guar. Co. v. Schmidt (C. C. A.) 46 F.(2d) 269; Indemnity 
Ins. Co. v. Sanders, 169 Okl. 378, 36 P.(2d) 271; or as in the case at bar, for 
coverage of legal liability of the assured for personal injury to any person other 
than the assured or persons in the same household as the assured. Cartier v. Cas- 
ualty Co., 84 N. H. 526, 153 A. 6; Automobile Underwriters’ Ins. Co. v. Long 
(Tex. Civ. App.) 39 S.W.(2d) 1102, affirmed (Tex. Com. App.) 63 S.W.(2d) 356. 
Compare Umbarger v. State Farm Mutual Automobile Ins. Co., 218 Iowa 203, 254 
N. W. 87. 

[3] If in accord with the general rule of interpretation, the meaning of the word 
“household” in the policy under consideration is determined in the light of the 
situation in which it was used, there can be no doubt that it was intended to embrace 
such a person as the plaintiff in this case. Obviously the exception was intended to 
restrict the company’s liability, and the specific purpose was to safeguard the com- 
pany against the natural and inevitable partiality of the assured to an injured person 
if he should happen to be a member of the same family circle. This purpose, mani- 
fest to any reasonable person, was well described in Cartier v. Casualty Co., supra, 
84 N. H. 526, page 528, 153 A. 6, 7, as follows: “In considering the purpose of the 
excepting clause of the policy it is clear enough that it was meant to avoid the 
insurer’s liability to indemnify for injuries to members of the insured’s household, 
whether or not he was its head. The natural tendency of one insured to strengthen 
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or enlarge the evidence of liability to members of his household for accidents 
insured against increases the hazard of liability under the policy in such cases over 
that for accidents to others. Without actual dishonesty, the disposition to favor 
those close to one reflects itself in opinions and judgments, and one insured is more 
likely to concede by admission or nonresistance blame for hurting a member of his 
household than for doing harms to others.” 

Reversed. 


COLUMBIA CASUALTY CO. v. LYLE. No. 7714. 
Circuit Court of Appeals, Fifth Circuit. Jan. 23, 1936. 
Rehearing Denied Feb. 21, 1936. 
81 Federal Reporter (2d) 281. 
1. INSURANCE. 

Under automobile liability policy providing that insurance should cover any 
person operating vehicle with permission of insured, insurer held not liable for 
injuries caused by truck operated by insured’s farm-hand, where insured permitted 
truck to be used only by caretaker under positive instruction that no one but he 
should drive it off the farm, and he, in violation of these instructions, permitted 
farmhand to use truck only for purpose of carrying materials to his home and 
accident occurred while farmhand, contrary to orders, was driving on personal 
errand after having delivered materials. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

Appeal from the District Court of the United States for the Eastern District 
of Texas; Randolph Byrant, Judge. 

Action by W. J. Lyle against the Columbia Casualty Company, wherein B. A. 
Forsythe, independent executor of the estate of W. J. Lyle, deceased, was substi- 
tuted in place of plaintiff. From a judgment for plaintiff, defendant appeals. 

Reversed and remanded. 

Lamar Cecil, of Beaumont, Tex., for appellant. 

J. Austin Barnes, of Beaumont, Tex., for appellee. 

Before Foster, Hutcheson, and Walker, Circuit Judges. 


OHIO CASUALTY INS. CO. v. PLUMMER et al. No. 685. 
District Court, S. D. Texas. Houston Division. Dec. 5, 1935. 
13 Federal Supplement 169. 
1. INSURANCE. 


Operation of oil company’s automobile by field superintendent’s nineteen year 
old son, contrary to superintendent’s instructions and without superintendent’s 
consent, without knowledge of oil company, and for son’s own pleasure, held not 
within provision of oil company’s liability policy extending coverage to persons 
other than insured only if automobile was being used with consent of insured or 
adult member of household for insured’s business and pleasure purposes. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

In Equity. Suit by the Ohio Casualty Insurance Company against Sidney B. 
Plummer, Sr., and others. 

Judgment for plaintiff. 

King, Wood & ‘Morrow and Earl Cox, all of Houston, Tex., for plaintiff. 

Allen, Helem, Jacobs & Settegast, S. M. Helm, Vinson, Elkins, Sweeton & 
Weems, and Raybourne Thompson, all of Houston, Tex., for defendants. 


COMMERCIAL CASUALTY INS. CO. v. HUMPHREY et al. No. 689. 
District Court, S. D. Texas, Houston Division. Dec. 31, 1935. 
13 Federal Supplement 174. 
6. INSURANCE. 


Liability insurer which, in suit against insured and person injured for declara- 
tory judgment, failed to establish insured’s violation of policy held liable, subject to 
terms of policy, for amount of judgment which injured person might recover against 
insured (Declaratory Judgment Act, as amended August 30, 1935, 28 U. S. C. A. 
§ 400). 


(For other cases, see Insurance, Dec. Dig. § 666.) 
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In Equity. Suit by the Commercial Casualty Insurance Company against T. 
E. Himphrey, Jr., and others. 

Decree in accordance with. opinion. 

King, Wood & Morrow, of Houston, Tex., for plaintiff. ’ 

J. G. Davis and Dean & Humphrey, all of Huntsville, Tex., and P. F. Graves, 
of Houston, Tex., for defendants. 


HOOKER et al. v. AMERICAN INDEMNITY CO. Civ. 10443. 
District Court of Appeal, Second District, Division 1, California. Feb. 25, 1936. 
54 Pacific Reporter (2d) 1128. 

1. INSURANCE. 


Where insurer delivered public liability policy to insurance broker, who made 
separate arrangements with insured for deferred payment of premium, fact that 
premium was unpaid by insured to broker at time of accident or unpaid by broker 
to insurer he/d not to affect enforcement of policy against insurer in absence of 
contrary arrangement. 

(For other cases, see Insurance, Dec. Dig. § 141[2].) 

2. INSURANCE. 

Broker who is engaged to procure insurance ordinarily has no authority to 
cancel such insurance (Pol. Code, § 633a). 

(For other cases, see Insurance, Dec. Dig. § 229[3].) 

3. INSURANCE. 

In determining whether insurance broker in possession of public liability policy 
was ostensible agent of insured for purpose of cancellation of policy, statute 
defining ostensible agency must be read with statute providing that agency is ter- 
minated by incapacity of agent to act as such (Civ. Code, §§ 2300, 2355, subd. 5; 
Pol. Code, § 633a). 

(For other cases, see Insurance, Dec. Dig. § 229[3].) 

4. INSURANCE. 

Evidence supported finding that insurance broker in possession of public 
liability policy, claimed to have been canceled prior to accident, was instructed by 
insured not to cancel policy and did not show that broker was ostensible agent of 
insured for that purpose (Civ. Code, §§ 2300, 2355, subd. 5; Pol. Code, § 633a). 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 

5. INSURANCE. 

_In action on public liability policy in possession of insurance broker at time of 
accident, instruction on ostensible agency held properly refused where there was no 
evidence that broker was ostensible agent of insured for purpose of cancellation 
of policy (Civ. Code, §§ 2300, 2355, subd. 5; Pol. Code, § 633a). 

(For other cases, see Insurance, Dec. Dig. § 669[3]. 

7. INSURANCE. 

Whether insured who continued to pay premiums after notification by insurance 
broker that public liability policy had been canceled and another issued which had 
not been in effect at time of accident thereby ratified act of broker in canceling 
original policy held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[3].) 

8. INSURANCE. 


Where public liability policy provided that it could not be canceled by agree- 
ment between insurer and insured after insured had become responsible for loss, 
act of insurance broker in canceling policy could not be ratified by insured subse- 
quent to accident, since rights of heirs of party killed in accident had already inter- 
vened (Civ. Code, § 2313). 

(For other cases, see Insurance, Dec. Dig. § 234.) 

Appeal from Superior Court, Los Angeles County; Warren V. Tryon, Judge. 

Action by Emily Jane Hooker and others, as heirs at law of T. O. Hooker, 
deceased, against the American Indemnity Company. Judgment for plaintiffs, and 
defendant appeals. 

Affirmed. 

Hulen C. Callaway, of Los Angeles, for appellant. 

Ezra Neff, of Los Angeles, for respondents. 
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CAIN v. AMERICAN POLICYHOLDERS INS. CO. 
Supreme Court of Errors of Connecticut. Jan. 8, 1936. 
183 Atlantic Reporter 403. 
1. INSURANCE. 


As respects insurer's liability on automobile liability policy for injuries sustained 
by insured when his automobile was driven by another, driver held not under direc- 
tion and control of insured where insured was asleep at time of collision. 


(For other cases, see Insurance, Dec. Dig. § 435.) 


2. INSURANCE. 
As respects insurer’s liability on automobile liability policy for injuries sustained 
by insured while riding in his automobile, which was driven by another with insured’s 
consent, driver was insured’s agent. 
(For other cases, see Insurance, Dec. Dig. § 435.) 


3. INSURANCE. : 

As respects insurer’s liability on automobile liability policy for injuries sutained 
by insured while riding in automobile which was being driven by another with 
insured’s consent, driver was liable to insured for injuries sustained as result of 
driver’s negligence. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

4. INSURANCE. : 

Construction of clause in automobile liability policy held determinable by law 
of Massachusetts where insured and insurer were Massachusetts residents and 
policy was issued and accepted in Massachusetts (G. L. [Ter. Ed.] Mass. c. 152, § 1 
et seq.). 

(For other cases, see Insurance, Dec. Dig. § 147[2].) 

5. INSURANCE. 

In construction of policy, ascertainment of true intent of parties is paramount 
object. ; 
(For other cases, see Insurance, Dec. Dig. § 146[1].) 
6. INSURANCE. 


Provisions of policy are not to be so distorted or given forced construction as 
to attach to them meaning evidently not intended by parties, and which would impose 
upon insurer liability or give insured protection not within intent of parties as 
ascertainable from their contract. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

7. INSURANCE. ; : )’ , i 

“Public liability policy” is not a policy of accident insurance indemnifying 
insured against injuries suffered by himself in an accident, but insures against claims 
for damages for which insured or others named in policy might become liable. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

8. INSURANCE. 

Insured who obtained judgment for injuries sustained while riding in his auto- 
mobile through negligence of one driving with insured’s consent held not entitled to 
recourse to automobile liability policy issued in Massachusetts, which protected 
“others” from damage caused by operation of insured’s automobile for satisfaction 
of judgment, since word “others,” which denominated beneficiaries, did not include 
insured (G. L. [Ter. Ed.] Mass. c. 90, § 34A; c. 152, § 1 et seq.). 

(For other cases, see Insurance, Dec. Dig. § 435.) 


Appeal from Superior Court, Hartford County; Earnest A. Simpson, Judge. 

Action by Frederick Cain against the American Policyholders Insurance Com- 
pany, to recover under a liability policy issued by defendant, the amount of judg- 
ment a by plaintiff against another. Judgment for plaintiff, and defendant 
appeals. 

Error, and cause remanded, with direction. 

Argued before Maltbie, C. J., and Haines, Hinman, Banks, and Avery, JJ. 

Joseph F. Berry and Olcott D. Smith, both of Hartford, for appellant. 

M. J. Blumenfeld, of Hartford, for appellee. 

HInMAN, Judge. 
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The plaintiff, a:'resident of Massachusetts, held-a policy issued by the defendant 
insuring against loss by reason of liability arising out of the operation of an auto- 
mobile owned by the plaintiff, which policy was in force on July 18, 1934. At about 
3 o’clock in ‘the morning of that day the plaintiff, while driving through New 
London on a business trip from Taunton, Mass., to New York City, picked up. a 
man named Snellman, who asked for a ride to Waterford, but, before they reached 
that place, on learning that the plaintiff was going to New York, said that he would 
continue on with him to the Bronx. Plaintiff spoke of being sleepy, whereupon 
Snellman informed him that he could operate the car, and asked to be allowed to do 
so. The plaintiff at first declined the offer, but later allowed Snellman to get 
behind the wheel and, after cautioning him to drive carefully and slowly and watch- 
ing him drive for a few minutes, went to sleep. While Snellman was operating the 
car through Fairfield, and while the plaintiff was asleep, he negligently caused it 
to collide with a truck, and as a result the plaintiff was severely injured. Subse- 
quently, the plaintiff instituted an action against Snellman in the superior court in 
New London county to recover for his injuries, and obtained judgment by default 
for $4,500 damages and costs. The defendant refused to pay this judgment, and the 
plaintiff brought the present action. Upon the facts found, including the foregoing, 
the trial court concluded that liability of Snellman to the plaintiff was included in 
and covered by the policy, and rendered judgment, accordingly, in favor of the 
plaintiff. 

[1-3] It cannot be accurately said, as the appellant requests to have added to 
the finding, that Snellman, in operating the car, was “at all times under the direction 
and control of the plaintiff.” The fact that the latter is found to have been asleep 
negatives such actual control of the management of the car as that finding would 
import. Reetz v. Mansfield, 119 Conn. 563, 569, 178 A. 53. Upon the facts found, 
however, Snellman, driving with the express consent of the plaintiff, and for his 
purposes, clearly was his agent, so that the plaintiff would have been liable to third 
parties for damages resulting from negligence of Snellman. Brown v. Wright, 100 
Conn. 193, 199, 123 A. 7. Under the circumstances, also, Snellman was liable to the 
plaintiff for damages for the injuries the latter sustained. Donohue v. Jette, 106 
Conn. 231, 137 A. 724. The issue in dispute is whether the liability insurance policy 
carried by the plaintiff permits him to recover under it, from the insurer, the amount 
of the judgment for such damages which he has obtained against Snellman. The 
outcome depends upon the construction to be accorded to the controlling provisions 
of the policy. 

[4] The so-called “Insuring Clause” of the policy issued by the defendant to the 
plaintiff provides that the insurer, in consideration of the premium, “agrees to 
indemnify” the named insured (the plaintiff) “and any person responsible for the 
operation of the named insured’s motor vehicle or trailer described herein with his 
express or implied consent against loss by reason of the liability to pay damages to 
others for bodily injuries * * * sustained during the term of this policy by 
any person other than employees of the insured or of such other person responsible 
as aforesaid who are entitled to payments or benefits under [the Workmen’s Com- 
pensation Statutes, General Laws of Massachusetts, chapter 152] and arising out 
of the ownership, operation, maintenance, control or use upon the ways of [Massa- 
chusetts] of such motor vehicle or trailer.” As the plaintiff is a resident of 
Massachusetts and the defendant insurer a Massachusetts corporation and the policy 
was issued and accepted in that state, the construction and effect of that clause are 
to be determined by the law of Massachusetts. New York Life Ins. Co. v. Rigas, 
117 Conn. 437, 440, 168 A. 22, 91 A. L. R. 1122; Mullen v. Reed, 64 Conn. 240, 247, 
29 A. 478, 24 L. R. A. 664, 42 Am. St. Rep. 174; 2 Cooley, Briefs on Insurance 
(2d Ed.) p. 1026. 

These provisions therein clearly were intended to, and do literally, conform to 
the requirement of the Massachusetts Compulsory Motor Vehicle Liability Insur- 
ance Law (General Laws [Ter. Ed.] vol. 1, c. 90, § 34A et seq. and amendments) 
that the policy provide “indemnity for or protection to the insured and any person 
responsible for the operation. of the: insured’s motor vehicle with his express or 
implied consent against loss by reason of the liability to pay damages to others for 
bodily injuries.” G. L. (Ter. Ed.) Mass. c. 90, § 34A. This statutory provision 
has been construed by the Supreme Judicial Court of Massachusetts, since the instant 
case was decided in the superior court, in MacBey v. Hartford Accident & Indemnity 
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Co,, 197 N, E. 516, 517. The facts were similar in that the plaintiff, owner of the 
motor vehicle covered by the policy, while riding therein was injured through the 
negligence of a person who was driving with her consent, obtained a default judg- 
ment against him, and then sought to have recourse to the insurance policy for 
satisfaction of the judgment. In that case the policy was not introduced in evi- 
dence, but it was assumed that, as in the present case, it conformed to the mandate 
of the statute which we have quoted, and it was held that “the word ‘others’ 
describing persons to whom damages are to be paid, following the words ‘insured’ 
and ‘any person’ joined as describing those to be protected by the policy, plainly 
shows that inclusion of the named assured within the class of beneficiaries was not 
within the legislative intent. As matter of construction, the beneficiaries under the 
policy are denominated ‘others’ as contrasted with ‘the insured’ and ‘any person 
respousible for the operation of the insured’s motor vehicle’ who may cause the 
damage. The language of the statute is free from ambiguity.” 

Although in that case it was the statute which was being directly construed 
instead of the conforming policy provision itself, and notwithstanding differences in 
the applicable rules of construction, this decision is manifestly at least very per- 
suasive of the meaning to be accorded to the insuring clause of the policy now under 
consideration; clearly it was not only inserted to comply with the statute but also 
conforms to it with verbal exactitude. Application of the rules appropriate to the 
construction of insurance contracts develops no sound reason why this clause should 
or may be given a different meaning and effect than that attributed to the statute 
which it follows. In Boudreau v. Maryland Casualty Co., 287 Mass. 423, page 426, 
192 N. E. 38, 39, also, although the action was on a judgment recovered by a person 
other than the insured, it was said that the insurer’s liability under a policy issued 
pursuant to the Compulsory Motor Vehicle Law, is “to indemnify a person other 
than the owner for the consequences of negligent operation,” citing O’Roak v. 
Lloyds Casualty Co., 285 Mass. 532, 189 N. E. 571, 573. 

We find nothing in the “Extra-territorial Coverage * * * Endorsement,” 
which affects the question now before us. Under the original insuring clause, the 
availability of indemnity to others than the named insured was limited to persons 
“responsible for the operation of the [named] insured’s motor vehicle * * * 
with his express or implied consent.” The only effect of the indorsement in this 
aspect of the contract was to include “any person or persons while riding in or 
legally operating” the motor vehicle and “any person, firm, or corporation legally 
responsible for the operation thereof provided such use or operation is with the 
permission” therein specified. The limitation of the indemnity to liability to pay 
damages “to others” (than those specified as entitled to the indemnity) contained in 
the insuring clause is not extended or changed by any provision of the indorsement. 
Also, the further provision therein that “insurance payable hereunder shall be 
applied first to the protection of the named insured, and the remainder, if any, to 
the protection of other persons entitled to insurance under the provisions and con- 
ditions of this clause, as the named insured shall in writing direct,” points signifi- 
cautly to the creation of a class, composed of the named insured and the other 
persons entitled to indemnity against loss by reason of liability to pay damages to 
persons “other” than those so provided with indemnity. In Sheldon v. Bennett, 282 
Mass. 240, page 247, 184 N. E. 722, 724, the accident occurred in New Hampshire, 
so that the extra-territorial indorsement applied, but it is said that “only a judgment 
creditor of the assured or of some person claiming by, through or under him the 
protection of the policy, could have the benefits of the policy.” 

[5, 6] Additional considerations point in the same direction. As in the construc- 
tion of a statute the intention of the Legislature is sought, so in the construction 
of an insurance policy ascertainment of the true intent of the parties is the para- 
mount object. Shaw v. John Hancock Mutual Life Ins. Co. (Conn.) 182 A. 472. 
Provisions therein are not to be so distorted or given a forced construction as to 
attach to them a meaning evidently not intended by the parties, and which would cast 
upon the insurer a liability or give the insured a protection not within the intent of 
the parties as ascertainable from their contract. Komroff vy. Maryland Casualty 
Co., 105 Conn. 402, 406, 135 A. 388, 54 A. L. R. 463. Various provisions of the 
policy appear to be inconsistent with a status of the insured as a beneficiary as a 
claimant for damages for injuries, including agreement I by which the insurer 
agrees to pay certain expenses incurred by the insured such as for immediate medi- 
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cal or surgical relief, premiums on attachment and appeal bonds, and costs taxed 
against him, and II, under which the company agrees to defend or settle “in the 
name and on behalf of the insured any claims, suits, or other legal proceedings 
alleging such injuries and demanding damages on account thereof”; condition C, 
requiring co-operation of the insured in defending suits, and D, providing for 
subrogation of the company to payments made under the policy; also the provisions 
in the extraterritorial indorsement, above quoted, concerning order of application of 
insurance payable. American Automobile Ins. Co. v. Cone (Tex. Civ. App.) 257 
S. W. 961, 964. 

The effect which the plaintiff seeks to give to this policy is foreign to the object 
and common conception of the scope of public liability insurance which, as concerns 
the assured, is third party coverage, that is, insurance against the liability of the 
assured for injury which has been sustained by a third person by negligence in the 
operation of the automobile. Simpson, Automobile Insurance (2d Ed.) p. 297; 
Richards, Insurance (4th Ed.), p. 885. There is a significant paucity of cases in 
which.the named assured has claimed a right of recourse to such insurance for 
damages for injuries to himself, although the policy agreed to indemnify against 
loss through liability for damages on account of injuries “to any person or persons” 
as distinguished from such damages “to others” as in the present instance. The 
MacBey Case, supra, is the only one involving the latter phraseology which has 
come to our notice. Recovery by an assured in the few cases in which it has been 
allowed is clearly attributable to the broader coverage construed to be afforded by 
the policy provision above mentioned. Howe v. Howe (N. H.) 179 A. 362; Archer 
vy. General Casualty Co. (Wis.) 261 N. W. 9; Union Automobile Ins. Co. v. 
Samelson, 71 Colo. 479, 207 P. 1113; Farmer v. United States F. & G. Co. (D. C.) 
11 F. Supp. 542. In Bachman v. Independence Indemnity Co., 214 Cal. 529, 6 P.(2d) 
943, “the theoretical rights” of the insured were not involved. 

[7] To accord to this policy the effect which the plaintiff claims would be to 
virtually insert into it another contract, distinct from public liability coverage within 
the scope of the policy and amounting to personal accident insurance against bodily 
injuries suffered by the assured. There is nothing to indicate any intention of 
either party to combine, in this policy, these two kinds of coverage. A public lia- 
- bility policy is not a policy of accident insurance indemnifying the assured against 
injuries suffered by himself in an accident. By its definite terms it insures against 
claims for damages for which he or others named in the policy might become liable. 
American Automobile Ins. Co. v. Cone (Tex. Civ. App.) 257 S. W. 961, 964; 
Bachman v. Independence Indemnity Co., 112 Cal. App. 465, 297 P. 110, 298 P. 
57. In Johnson v. Employers Liability Assurance Corporation, —— Misc. , 285 
N. Y. S. 574, it was held that to allow the plaintiff, assured, to recover from the 
insurer a judgment obtained against a negligent driver of his car would be to give 
his liability policy the effect of an accident policy. “Plaintiff cannot assume the 
role of ‘any person’ and thus divorce himself as one of the two contracting parties, 
whose contract was made to protect him from the demands of such person. To 
hold otherwise would be to read into the policy another contract, one well known in 
the science and business of insurance but certainly absent here, namely, one for per- 
sonal accident insurance.” 

[8] In the instant case, we hold that the policy, as we construe it, does not sup- 
port the vital conclusion of the trial court that the agreement of the defendant to 
indemnify Snellman included liability to pay damages to the plaintiff. 

There is error; the judgment is set aside, and the case is remanded to the 
superior court, with direction to render judgment for the defendant. 

In this opinion, Banks and Avery, JJ., concurred. 

Maltbie, Chief Justice (concurring in the result). 

I agree with the statement’ in the majority opinion that the construction and 
effect of the policy upon which this action is based as regards the issues involved in 
this appeal are to be determined in accordance with the law of Massachusetts, and 
that, while the decision of this action must be based upon the terms of the indorse- 
ment, constituting as it does a distinct policy applicable to matters and territory not 
covered —_ policy to which it is attached, the opinion of the Supreme Judicial 
Court of Massachusetts in the MacBey Case, referred to in the majority opinion, 
sufficiently evidences the construction which that court would give to the provisions 
of the indorsement were the question there presented. I therefore concur in the 
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result. I cannot, however, agree with so much of the majority opinion as indicates 
that, if the question involved were presented to us under such circumstances that 
our decision would not be controlled by the law of another jurisdiction, a like result 
should be reached. 

The policy is essentially one to. indemnify the insured against liability for loss. 
Its meaning and effect should not be determined upon the basis of the right of 
the person injured in the course of the operation of the automobile to recover from 
the company, but upon the basis of the right of the insured to be protected from 
loss. In the policy the company has agreed, voluntarily, and no doubt upon an 
adequate consideration, to extend its protection, not only to the named insured, but 
also to any person operating the car with permission or consent in accordance with 
its provisions. The fact that the named insured happens to be the one to whom a 
liability resulting from the operation of the car by some one other than himself is 
incurred should not derogate from the obligation which the company has assumed 
to protect the latter from liability. Suppose the person operating the car in this 
instance had paid the judgment secured by the plaintiff against him, is it possible 
that he would be denied a right to recover from the company by way of indemnity 
the amount so paid? Certainly the primary and underlying purpose of the policy 
could only be carried out by furnishing such indemnity. Nor is there anything in 
its terms which militates against such a result. The policy in the protection it 
affords has a double aspect; it protects the named insured when he is operating the 
car, and it no less protects any other person while operating it with the consent 
and permission specified in the policy. The word “others” in the clause under which 
the company agrees to indemnify the named insured or any person operating the 
car with his consent “against loss by reason of the liability to pay damages to 
others” means persons other than the one invoking the protection of the policy, 
whether it be the named insured or one who is operating the car with consent. 

While the indorsement expressly eliminates the definition in the policy whereby 
the word “insured” as used in it is defined, unless qualified, to include any person 
entitled to protection under its provisions, that is a necessary result from the very 
terms of the policy; such person becomes in fact, by the extension of the policy to 
include protection to him, the “insured” as much as though.he were named in it; 
and this is recognized in the indorsement, in the incorporation as a part of it of 
provisions in the policy wherein the word “insured” is used when it is intended to 
refer to either while the words “named insured” are used when only the person 
named is intended, and in the use of the words “named insured” in the added pro- 
visions contained in the indorsement. If the provisions of the policy be read with 
this in mind, there will be found nothing in them which does not fully accord with 
the conclusion that one operating the car with the consent or permission specified in 
the policy is entitled to indemnity against liability within its coverage for damage 
suffered by the named insured. If that is so, the named insured would be entitled 
to maintain his action against the insurer to enforce a judgment secured against the 
operator of the car. Guerin v. Indemnity Ins. Co., 107 Conn. 649, 653, 142 A. 268, 
269: Rochon v. Preferred Accident Ins. Co., 114 Conn. 313, 315, 158 A. 815. 

In this opinion, Haines, J., concurred. 


CAR & GENERAL INS. —— Limited v. NOVODOCZKY. 
o. 
Appellate Court of Indiana, in Banc. Feb. 18, 1936. 
200 Northeastern Reporter 83. 
INSURANCE. 


Statute requiring motor vehicle carriers to carry liability insurance held not to 
restrict liability of insurer to injured party under indemnity policy insuring auto- 
mobile owner against liability for injury to any person in use and operation of 
vehicles described therein, which was issued pursuant to statute but contained none 
of statutory qualifications (Smith-Hurd Ann. St. Ill. c. 95%, §§ 59-62). 

(For other cases, see Insurance, Dec. Dig. § 152[3].) 

Appeal from Superior Court, Lake County; Charles E. Greenwald, Judge. 

Action by Paul Novodoczky, by John Novodoczky, his next friend, against the 
Car & General Insurance Corporation, Limited. Judgment for plaintiff, and 
defendant appeals. ’ : 

Affirmed. 
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! Osborn & Osborn, of La Porte, and Stebbins, McKinley & Price; of Chicago, 
Ill., for appellant. eeu 

Gavit, Hall, Smith & Gavit, of Whiting, for appellee. 

WIECKING, Judge. by TM : 

The appellee recovered a judgment in the District Court of the United States 
in the: Northern District of Indiana against one Walter Wolfe for $1,500 and costs 
on account of personal injuries sustained by him when struck ‘by an autontobile 
owned and operated by Wolfe. The judgment was not satisfied, and this action was 
commenced by the appellee as the owner of the judgment against the appellant in 
the Lake superior court. 

The complaint alleged that the appellant had issued a motor vehicle indemnity 
policy to Wolfe by which it had agreed to pay and satisfy all final judgments 
rendered against Wolfe for injuries or death resulting from the negligence of Wolfe 
or his agent or agents and providing that suit might be brought upon the policy 
by the owner of any such judgment in any court of competent jurisdiction. The 
complaint further alleged an injury to appellee, the procurement of the judgment 
against Wolfe, and that such judgment remains unpaid. 

The amended second paragraph of answer of the appellant alleged that, at the 
time of the issuance of the policy in question, there was in force in the state of 
Illinois a certain act of the Legislature of the state of Illinois (Smith-Hurd Ann. 
St. Ill., 95%4, §§ 59-62), the pertinent parts of which are hereinafter set out; that 
the policy set out was executed to be filed and was on file with the secretary of state 
of Illinois for the purpose of procuring a license to operate a motor vehicle upon 
the public streets and highways of the state of Illinois; and such policy was exe- 
cuted solely to cover any injury occasioned by the operation of such motor vehicle 
within the state of Illinois for the carriage of passengers for hire and indiscrimin- 
ately accepting and discharging such persons as might offer themselves for traris- 
portation; that, at the time of the injuries sustained by the appellee for which 
judgment was rendered in the District Court of the United States, said automobile 
was being operated outside the territorial limits of the state of Illinois and was not 
being used indiscriminately in accepting and discharging all persons as might offer 
themselves for transportation, but was being operated under a special contract for 
hire; and that therefore the defendant was not liable. 

The appellee filed a demurrer to the foregoing amended second paragraph of 
answer, which was sustained by the court. The appellant then withdrew its first 
paragraph of answer, which was in general denial, declined to plead further, and 
judgment was rendered against the appellant. This appeal is prosecuted from such 
judgment; the appellant assigning as error (1) that the court erred in sustaining 
the appellee’s demurrer to the amended second paragraph of appellant’s answer, 
and (2) the court erred in entering judgment for the appellee and against the 
appellant. 

The pertinent provisions of the indemnity policy in question are: 


That the appellant: “in consideration of the required annual premium and for 
the term herein specified. 

“Does hereby insure and indemnify Walter Wolf, as owner against liability for 
any injury to or death of any person resulting from the negligence of such owner 
or of his or its agent or agents, * * * in the use and operation of the following 
described vehicles. * * * 

“This policy shall and does insure said owner against such liability for the sum 
of Twenty-Five Hundred Dollars (2500) for each motor vehicle and liability here- 
under is limited to a maximum of Two Thousand Five Hundred Dollars ($2500) 
for.each motor vehicle covered by this policy. This policy of insurance is issued 
pursuant to the provisions of the Motor Vehicle Law, as amended by Act entitled 
‘An Act to add Sections 42a, 42b, 42c, 42d, to the Motor Vehicle Law, approved 
June 30,:1919, as amended,’ Approved June 21, 1923. 

“The liability here assumed is that the Car & General Insurance Corporation, 
Ltd. shall and will pay and satisfy all final judgments rendered against said owner 
for such injuries or death, within the limit of liability named above and suit may 
be brought in any Court of competent jurisdiction upon this policy of insurance by’ 
the owner of ‘any such judgment. ret 

“This policy cannot be cancelled without giving ten days’ notice in writing 
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of such cancellation to the said owner and to the Secretary of State either by 
delivery of such notice personally or by registered mail.” 

The parts of the Illinois statute referred to in the appellant’s amended second 
paragraph of answer, and which we must consider, are as follows: 

“42a. It is unlawful for any person, firm or corporation to operate any motor 
vehicle along or upon any street or highway in any incorporated city, town or 
village in this State having a population of five thousand or more, for the carriage 
of esamee for hire, indiscriminately accepting and discharging all such persons 
as may offer themselves for transportation, unless such person, firm or corpora- 
tion has given, and there is in full force and effect and on file with the Secretary of 
State of Illinois, at all times during which such motor vehicle is being driven or 
operated, either (1) A bond * * * 

“(2) A policy of insurance in a solvent and responsible company, authorized to 
do business in the State of Illinois, insuring said owner of said motor vehicle against 
liability for an injury to or death of any person resultng from the ree of 
such owner or his agent, in the operation of such motor vehicle. Said policy of 
insurance may cover one or more motor vehicles, and shall insure such owner for 
the sum of two thousand five hundred dollars ($2,500) for one motor vehicle, and 
for two thousand five hundred dollars ($2,500) for each additional motor vehicle 
covered by the same policy, provided that the maximum payment required of such 
company on all judgments recovered against an owner hereunder, shall not exceed 
the sum of two thousand five hundred dollars ($2,500) for each motor vehicle 
operated under the provisions of this section; said policy of insurance shall provide 
for payment and satisfaction of any final judgment rendered against the owner of 
said motor vehicle for such injury or death, and shall provide that suit may be 
brought in any court of competent jurisdiction upon such insurance policy by the 
owner of any such judgment. Said insurance policy shall contain a description of 
each motor vehicle, giving the manufacturer’s name and number and state license 
number. If, at any time, said policy of insurance be cancelled by the issuing com- 
pany, or the authority of said nang company to do business in the State of 
Illinois be revoked, the Secretary of State shall require the owner who filed the 
same either to furnish a bond or to replace said policy with another policy accord- 
ing to the provisions of this Act. Said policy of insurance shall also contain a 
provision that the same cannot be cancelled by the company issuing the same with- 
out giving ten days’ notice in writing of such cancellation to the owner and the 
Secretary of State, either personally or by registered mail. Whenever any such 
policy shall be so cancelled, the Secretary of State shall require such owner either 
to furnish a bond or a new policy of insurance, in accordance with the provisions 
of this Act. * * * All bonds and policies of insurance filed with the Secretary of 
State, under the provisions of this Act [section], shall expire the 31st day of 
December in each year, provided, however, that the expiration of such shall not 
terminate liabilities upon such bonds and policies of insurance arising during the 
period for which the bonds and policies of insurance were filed. 

“42b. Every person, firm or corporation desiring to operate a motor vehicle 
along or upon any public street or highway in any city in this State having a popu- 
lation of more than one hundred thousand, for the carriage of passengers for hire, 
indiscriminately accepts and discharging such persons as may offer themselves 
for transportation, shall file with the Secretary of State an application for the 
approval of the Secretary of State of the bond or insurance policy tendered under 
the provisions of this Act by such person, firm or corporation; and if the Secretary 
of State shall determine that such bond or insurance policy complies with the pro- 
visions of this Act, he shall accept such bond or insurance policy and shall there- 
upon issue to such applicant a certificate setting forth the fact that the applicant has, 
in respect to the vehicle described therein, complied with the provisions of this 
Act. All such bonds or insurance policies shall, upon acceptance, be numbered seri- 
ally, and such certificate shall be numbered in like series. 

“42c. If any such bond or insurance policy so filed shall for any reason become 
inoperative, it shall be unlawful for any person, firm or corporation to operate 
such motor vehicle until a bond or insurance policy meeting the requirements of 
this Act shall have been filed with the Secretary of State. 


“42d. Every officer, agent or employee of any corporation and every other per- 
son who violates or fails to comply with any provision of section 42a, 42b, or 42c of 
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this Act, or who fails to obey, observe or comply with any order of the Secretary 
of State in accordance with the provisions of said sections of this Act shall be 
guilty of a misdemeanor, and shall be punished by a fine of not less than one 
hundred dollars and not more than five hundred dollars, or by imprisonment in the 
county jail for a period of not less than thirty (30) days nor more than one (1) 
year, or by both such fine and imprisonment.” 

The appellant contends that the policy of imsurance was issued pursuant to the 
mandate of a statute and contains no language different than that of the statute 
defining liability, and that therefore the policy should receive no broader or differ- 
ent construction than the statute itself. We cannot agree with this contention. The 
policy in question is in itself a general coverage, although it coritains a reference to 
the statute under whose mandate it was issued without any language limiting the 
liability of the company to injuries or deaths inflicted while in the operation of a 
motor vehicle in the business or territory contemplated by the statute in question. 


The appellant States as a general proposition that provisions required to be 
inserted in an insurance policy by statute, if omitted, are read into the policy, and 
provisions required to be omitted are read out. We agree with this proposition, 
and it correctly states the law as announced by this court. Equitable Life Ins. Co. 
v. Horner (1932) 97 Ind. App. 347, 182 N. E. 463; Federal Life Ins. Co. v. Relias 
(1933) 99 Ind. App. 115, 185 N. E. 319; Commercial Union Assur. Co. v. Schu- 
macher (1918) 71 Ind. App. 526, 119 N. E. 532. However, the rule is not properly 
applicable in this case. 


In this case there is nothing which requires our holding that the statute is a 
part of the policy. The statute only requires such a policy to be executed and 
placed on file. The policy in question insured the owner of the automobile “against 
liability for any injury to or death of any person * * * in the use and operation 
of the following described vehicle. * * *” It is also provided that the company 
“shall and will pay and satisfy all final judgments rendered against said owner for 
such injuries and death within the limit of liability named above.” The liability 
imposed upon the company by the language quoted is general and is not limited by 
the reference to the statute which only required it to be filed. 


“Here, as already observed, the purpdése of the ordinance was to exact a mini- 
mum of insurance protection for the public, but not to limit the extent to which the 
owners of licensed vehicles might go in protecting themselves against public liability 
of all sorts. Even though resort to the ordinance were necessary, we consider that 
the use of it, urged upon us by counsel for appellant, would result in ‘doing 
violence to the language of the bond,’ and cause such a distortion of it that its 
expressed purpose of insurance would be wholly frustrated.” Board of Trade 
Livery Co. v. Georgia Casualty Co. (1924) 160 Minn. 490, 200 N. W. 633, 635, 40 
A. L. R. 678. 

The sole question in this case is whether the statute in question had a restric- 
tive effect upon all insurance policies issued to operators of public automobiles in 
compliance with such statute. 

We find nothing in the statutes requiring or permitting us to so construe it 
or apply it in this case. It requires a certain protection for the public. There is 
nothing in the statute which provides that the owner of such a vehicle cannot obtain 
as much insurance as he may desire in addition to the $2,500 required for each 
vehicle by the statute. 

It has been held by this court in construing official bonds given in connection 
with contracts, that, unless expressly prohibited by the statute authorizing such 
bonds, public officials might accept a bond broader in its provisions than required 
by statute and held such bond tobe enforceable as given, quoting the following lan- 
guage from United States v. Hodson (1870) 10 Wall. (77 U. S.) 395, 406, 19 L. Ed. 
937: “The record is silent as to any coercion or duress. The bond is, therefore, to 
be considered a voluntary one. A bond in this form is not prohibited by the statute, 
nor is it contrary to public policy.” Title Guaranty, etc., Co. v. State ex rel. (1915) 
61 Ind. App. 268, 109 N. E. 237, 111.N. E. 19. See, also, Commercial Union Assur. 
Co. v. Schumacher, stpra. 

We have examined the case of Smith v. California Highway Indemnity 
Exchange (Cal. App. 1932) 17 P.(2d) 1005, as well as the case of Interstate Casualty 
Company v. Martin (Tex. Civ. App. 1921) 234 S. W. 710, cited and relied upon by 
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the appellant. In each of those ¢ases the policy itself expressly limited the liability 
of the company to the business or. territory covered. ay, 

While the company might have limited its liability by a proper provision that 
such policy covered the automobile in question only while it was being operated in 
the state of Illinois or in the particular business contemplated by the Wolfe’s appli- 
cation, it did not see fit to do so. : 

We find no error in the action of the court in sustaining the demurrer to the 
appellant’s amended second paragraph of answer. 

Judgment affirmed. 



















MERCHANTS MUT. CASUALTY CO. v. PINARD et al. 

Supreme Court of New Hampshire. Hillsborough. Feb. 4, 1936 
183 Atlantic Reporter 36, 

1. INSURANCE. 


nder policy insuring owner against liability in operation of automobile, 
insurer held not liable for accident occurring while automobile was being driven 
by purchaser under oral contract of conditional sale, since insured retained title 
only for security. 
(For other cases, see Insurance, Dec. Dig. § 435.) 


Transferred from Superior Court, Hillsborough County; Burque, Judge. 

Proceeding for declaratory judgment by the Merchants Mutual Casualty Com- 
pany against Robert Pinard and others. Case transferred on exceptions of 
defendant to finding of master, allowance of master’s report, and denial of motion 
to recommit report. 

Exceptions overruled. 

Petition for a declaratory judgment. The plaintiff issued a policy insuring the 
owner of an automobile for liability in its operation. An accident occurred while 
it was being driven by one of the defendants. A master found that he had bought 
it from the insured under an oral contract of conditional sale. Exceptions were 
taken to this finding, to the allowance of the master’s report, and to the denial of 
a motion to recommit it. 

Devine & Tobin (John E. Tobin orally), of Manchester, for plaintiff. 

Arthur B. Hayden and Osgood & Osgood (Mr. Hayden orally), all of Man- 
chester, for defendant Karafotias. 

Per Curiam. 

Ll. 2] The master was warranted in finding a conditional sale.. The insured 
testified that he sold it and had nothing to do with it after the sale. There was 
other evidence tending to show that he gave up possession and control when he 
sold. If a contract other than one of ae sale might have been found, the evi- 
dence did not compel the trier thus to find. The circumstances claimed to disprove 
a conditional sale are not conclusive to such effect. 
he insured retaining title — for security (Mercier v. Nashua Buick Com- 
pany, 84 N. H. 59, 63, 64, 146 A. 165), the accident is not within the coverage of the 
policy. 

Exceptions overruled. 

Marble, J., was absent. 















DEVITT v. CONTINENTAL CASUALTY CO. 
Court of Appeals of New York. Jan. 14, 1936. 
199 Northeastern Reporter 765. 
1, INSURANCE. 


Statute relating to construction of automobile liability policies does not give 
injured third person greater right of recovery against insurer than insured possesses 
(Insurance Law, § 109). 

(For other cases, see Insurance, Dec. Dig. § 435.) 

2. INSURANCE, 

Statute requiring construction of automobile liability ‘policies as insuring 
owner from liability for death or injuries resulting from negligence in operation 
of motor vehicle by person legally using vehicle with owner’s permission does not 
prevent limitation of coverage (Insurance Law, § 109) 


(For other cases, see Insurance, Dec. Dig. § 435.) 
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3. INSURANCE. . 
Provision in automobile liability policy excluding coverage thereof in ‘case of 
operation: of automobile by person under age limit held good defensé in action by 
injured third person against insurer, where automobile was being driven by 14 
year old boy at time of accident (Insurance Law, § 109). 
(For other cases, see Insurance, Dec. Dig. § 435.) 


Appeal from Supreme Court, Appellate Division, Third Department. 

Action by Kenneth N. Devitt against the Continental Casualty Company. The 
Trial Term without a jury entered judgment dismissing the complaint (154, Misc. 
603, 277 N. Y. S. 844). The judgment of the Trial Term was reversed, on the law 
by the Appellate Division (245 App. Div. 115, 281 N. Y. S. 336), which directed 
judgment for plaintiff, and from the judgment entered in plaintiff's favor, defend- 
ant appeals. 

Judgment of Appellate Division reversed, and that of Trial Term affirmed. 

William F, Quinn and Grove L. Higgins, both of Syracuse, for appellant. 

Joseph F. Hanley and Louis A. Garbarini, both of New York City, for National 
Bureau of Casualty & Surety Underwriters, amicus curiz. 

Frank Gibbons, of Buffalo, for General Accident Fire & Life Assur. Corpora- 
tion, Limited, of Perth, Scotland, amicus curiz. 

Albert F. Devitt, of Oneida, for respondent. 

Husss, Judge. 

Respondent was injured in an automobile accident by being struck by a car 
owned by one Joseph H. Bennett. At the time of the accident the owner was 
seated on the front seat on the right-hand side of his car which was being driven 
by his son, Bertram Bennett, a boy fourteen years and six months of age. Joseph 
H. Bennett, the owner, was insured under a liability policy issued by. appellant 
which contained the following clauses: 

“This insurance is subject to the following conditions, and failure on the part 
of the assured to comply therewith or with the provisions of any endorsement 
aftached to this policy shall forfeit the right of the assured or of any judgment 
creditor of said assured to recover hereunder. * * * 

“2. Exceptions. The assured will not,* * * permit any * * * motor vehicle 
[covered hereby] to be operated (a) by any person under the age limit fixed 
by law or under the age of fourteen in any event, or who for any reason is not 
permitted by the laws of the State of New York to operate or drive motor vehicles. 

Respondent sued Joseph H. Bennett, the owner, and recovered a judgment. 
The appellant insurance company disclaimed liability under its policy on the ground 
that the car was being operated by a person under the age fixed by law and did 
not take part in the defense of the action. An execution on the judgment against 
Bennett, the owner, having been returned unsatisfied, respondent brought this 
action to recover of appellant under its policy issued to Bennett. A jury was 
waived, the facts stipulated, and the trial court rendered a verdict of no cause of 
action. Respondent appealed to the Appellate Division, which reversed by a divided 
court, and judgment was ordered in favor of respondent. 

The Appellate Division, in reversing, decided that the appellant, by. virtue of 
section 109 of the Insurance Law (Consol. Laws, c. 28), is liable under the policy 
for the acts of the driver, even though such driver while operating the car was 
under sixteen years of age, was violating the law and guilty of a crime. 


[1] By section 109 of the Insurance Law every policy of automobile liability 
insurance is required to be construed as insuring the owner “against liability for 
damages for death or injuries to person or property resulting from negligence 
in the operation of such motor vehicle, in the business of such owner or other- 
wise, by any person legally using or operating the same with the permission, 
express or implied, of such owner.” In interpreting that section we have’ decided 
that an injured third party has by. virtue thereof, no greater rights against an 
insurer than are possessed by the insured. 

“The effect of the statute is to give to the injured claimant a cause of action 
against an insurer for the same ~elief that would be due to a solvent principal 
seeking indemnity and reimbursement after the judgment had been satisfied. The 
cause of action is no ‘less but also it is no greater.” Coleman v.. New Amsterdam 
Casualty Co., 247 N. Y..271, 275, 160 N. E. 367, 369, 72 A..L.'R. 1443. 
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In Taylor v. United States Casualty Co., 269 N. Y. 360, 199 N. E. 620, decided 
at the present term, we dealt with the question of the proper interpretation of a 
policy clause providing against liability while the car was being operated by a 
person “under the age fixed by law” where the car at the time of the accident 
was being operated by a boy under eighteen years of age, but holding a junior 
operator’s license for which the legal age limit was sixteen years. We. there held 
the insurer liable to injured third parties, although the operator at the time of 
the accident was violating the terms of his license, but the question presented 
in that case was one of policy coverage, and under the facts the insurer would 
have been liable to the insured. 

We have already indirectly passed upon the question here involved and in 
effect have held the insurer not liable where the terms of the policy excluded 
liability while the car was being operated by a boy under the age of sixteen years. 
Rohan v. Hartford Accident & Indemnity Co., 266 N. Y. 545, 195 N. E. 193. 

[2] Section 109 of the Insurance Law, as we have repeatedly held, does not 
prevent a limitation of coverage. As said in Brustein v. New Amsterdam Casualty 
Co., 255 N. Y. 137, 143, 174 N. E. 304, 306: “A reasonable construction of the 
a in question is that the peter must be read as if it contained an extended 
iability clause, but that it may limited in amount and coverage as the parties 
may agree.” As to provisions which are illegal, see Bakker v. Aitna Life Ins. 
Co. of Hartford, Conn., 264 N. Y. 150, 190 N. E. 327. 

[3] In the case at bar the coverage was limited by the provision for exclusion 
from liability while the car was being operated by any person “under the age 
limit fixed by law.” The operator being under such age, the policy did not cover 
and the insurer did not agree to indemnify the owner against liability for injuries 
to persons occurring while the car was being operated by such a person, and 
by issuing a policy containing that clause it did not incur liability to third persons 
injured while the car was being so operated. By that clause in the policy that 
risk was excluded from coverage. Draper v. Oswego County Fire Relief Ass’n, 
190 N. Y. 12, 17, 82 N. E. 755. Section 109 of the Insurance Law does not have 
the effect of extending the liability of the insurer to cover such operation of the 
car so as to permit a recovery by injured third persons where the policy excludes 
liability to the owrier. 

The judgment of the Appellate Division should be reversed, and that of the 
Trial Term affirmed, with costs in this court and in the Appellate Division. 

Crane, C. J., and Lehman, O’Brien, Loughran, and Finch, JJ., concur. 

Crouch, J., not sitting. 

Judgment accordingly. 

BARON v. AUTO MUT. INDEMNITY CO. 
Supreme Court, Appellate Division, Second Department. Feb. 14, 1936. 
285 New York Supplement 486. 
INSURANCE. 


Taxicab passenger who was injured by reason of unprovoked assault made by 
taxicab driver and obtained unsatisfied judgment against driver and owner of 
taxicab could not recover from insurer issuing policy covering injuries caused by 
operation, maintenance, use, or defective construction of motor vehicle, since 
unprovoked assault of driver was not related to “operation” or “use” of taxicab 
(Vehicle and Traffice Law, § 17). 

(For other cases, see Insurance, Dec. Dig. § 435.) 

Hagarty and Davis, JJ., dissenting. 

Proceedings on submitted controversy between Manfried Baron, plaintiff and 

Auto Mutual Indemnity Company, defendant. 

Complaint dismissed. 

Argued before Hagarty, Carswell, Davis, Johnston, and Adel, JJ. 

Joseph J. Jacobs, of New York City, for plaintiff. 

John C. MacCarthy, of New York City, for defendant. 

Per Curiam. 

Submitted controversy under sections 546-548 of the Civil Practice Act. On 
January 28, 1935, the plaintiff was a passenger in a taxicab and suffered injuries 
by reason of an unprovoked assault made on him by the driver. On a trial in 
city court he recovered a judgment against both the owner and the driver on which 
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an. execution was returned wholly unsatisfied, and the judgment remains wholly 
unpaid. In this action he seeks to hold the defendant liable on the ju ent 
under the terms of a policy issued pursuant to section 17 of the Vehicle and Traffic 
Law, as amended, to wit, for damage or injury caused by the operation, maintenance, 
use or defective construction of such motor vehicle. It is agreed that the policy 
was written in conformity with the provisions of the statute. The contention of 
the plaintiff is that the defendant is liable, and that of the defendant that it is not 
liable under the terms of the statute. 

The submitted controversy is determined in favor of the defendant, for which 
judgment dismissing the complaint upon the merits is directed to be entered, 
without costs. The purpose of the statute (section 17 of the Vehicle and Traffic 
Law) is to afford protection from negligent “operation” or “use” of a taxicab such 
as an injury suffered by one of thé public, or a passenger, as a consequence of 
negligent “operation” or “use” by the taxi chauffeur; but an unprovoked assault 
by a chauffeur is not so related to the “operation” or “use” of the taxicab as to 
come within the purpose of the statute. 

Carswell, Johnston, and Adel, JJ., concur. 

Hagarty and Davis, JJ., dissent. 


JOHNSON v. EMPLOYERS’ LIABILITY ASSUR. CORPORATION, 
LIMITED, OF LONDON, ENGLAND. 
Supreme Court, Albany County. Aug. 14, 1935. 
285 New York Supplement 574. 
1. INSURANCE. 


Evidence held to show that alleged accident, by which friend who borrowed 
automobile ran into and injured owner who was walking on highway, never 
occurred, precluding owner from holding insurer liable on default judgment which 
had been obtained against friend. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

2. INSURANCE. 

Owner of automobile could not hold public liability insurer liable for injuries 
alleged to have been sustained by him when he was run into by his automobile 
operated by his licensee, notwithstanding omnibus clause protecting persons oper- 
ating automobile with owner’s consent from liability to “any person” (Insurance 
Law, § 109; Vehicle and Traffic Law, § 59). 

(For other cases, see Insurance, Dec. Dig. § 435.) 

Action by Martin E. Johnson against Employer’s Liability Assurance Cor- 
poration, Limited, of London, England. 

Judgment in accordance with opinion. 

C. Bertrand Race, of Albany (Daniel H. Prior, of Albany, of counsel), for 
plaintiff. 

Ainsworth & Sullivan, of Albany (Charles B. Sullivan and John J. Conners, 
Jr., both of Albany, of counsel), for defendant. 

Brewster, Justice. 

On November 3, 1930, plaintiff was the owner of a Whippet automobile and 
of an effective policy of public liability insurance issued by defendant. This policy 
was in the usual form and was issued to protect him from certain liabilities that 
might be imposed upon him by law for damages arising out of personal injuries 
accidentally sustained by any person as a result of his ownership, maintenance, 
operation, or use of his said automobile. The plaintiff’s claim is that during the 
early evening of said day one Hubert M. Durking, a young man about his own 
age, his long-time friend and his then fellow employee, took his automobile, with- 
out plaintiff's knowledge as to its actual taking, but in pursuance of permission 
so to do given by him during the previous afternoon of said day; that Durking 
thus took the car in the hamlet of Speculator ostensibly to go to a dance at “Wells- 
town,” at least such being the only express arrangement that had called forth 
such permission; that upon discovering that his automobile was gone from the 
street where he had parked it in Speculator, he began to walk along the highway 
to a construction camp where he was living near his work—a distance of some 
three and three-quarters miles; that while thus walking on or alongside the road 
he was struck by an automobile and instantly rendered unconscious. His descrip- 
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tion of the accident that befell him is; “I was walking along the road and there 
waS ‘Some cars coming and ‘some going, and all at once I got hit. It must ‘be. I 
got hit, and the next thing I knew I was in the Gloversville Hospital.” His proof 
of the identity of the car consists of his own testimony as follows: 


“By Mr. Prior: Q. You didn’t know then who struck you, I assume? A. I did 
not. 


“Q. Afterward you brought an action against Durking, didn’t you? A. Yes. 
“, Do you know now who struck you? A. I do. 
“Q. Who? A. Durking. 

“Q. Do you know what car struck you? A. Yes, my Whippet. 

“Q. You brought a lawsuit, did you? A. Yes. 

“Q. And you sued Durking, did you? A.-Yes. 

_ “Q. For damages. And that action was tried in this court here in this build- 
ing, was it? A. Yes, sir. 

“Q. And you recovered a verdict, did you? A. I did. 

“Q. How much? A. $18,000. 

“Q. That is what the jury gave you? A. Yes, sir. 

“Q. Against Durking? A. Yes.” 

On, the 27th day of March, 1931, or so it appears on my examination of the 
exhibits, the plaintiff began a prior action against Durking, and tle latter retained 
an attorney who was a friend of the family, one Frank Morehouse, to defend him. 
It appears that this action was never brought to issue, and for some reason it 
was discontinued by stipulation. This appears to have been on December 5, 
1931, although the stipulation carries no formally stated date. Thereafter and on 
or about the 16th day of December, 1931, plaintiff began another action against 
Durking, in negligence, venue laid in Albany county. (In the exhibits submitted 
it appears that counsel omitted the summons and complaint in the basic action.) 
Durking defaulted in appearance and at an inquest at trial term in Albany county, 

laintiff secured an award of $18,000 for damages resulting in a judgment in 
is favor against Durking for $18,070.50, perfected and docketed in Albany county 
on March 28, 1932. The judgment remaining unpaid, this action was then brought 
by the plaintiff, the named assured in the aforesaid policy of public liability, to 
recover the limit thereof on account of his judgment against Durking -under 
right so to do which he claims to be afforded him by the provisions of section 109 
of the Insurance Law. This action is grounded upon the contention that the 
“Omnibus Cover” provisions of his policy permits him as the named assured to 
stand in the position of any one of the public receiving bodily injuries as a result 
of the operation of the named automobile when, outside and away from it, he 
is injured by its operation by his licensee or permittee. Plaintiff had a verdict 
for the limit of the policy and the costs of his prior action against Durking. 

[1] The pending motion to set that verdict aside as against the weight of 
evidence directs attention to issues of fact not commonly present in such an action. 
The defense was that the accident as proven by the plaintiff in his action against 
Durking and as testified to upon the trial herein never happened at all; that the 
bodily injuries plaintiff sustained on the night in question were not proximately 
caused by the operation of his own automobile, or, if they were, they were sus- 
tained at such an altogether different time and place and under citcumstances so 
utterly different as to constitute the rendered judgment wholly procured by false 
and perjured testimony and therefore a fraud and imposition upon the court. 
This issue was allowed for trial. The question was whether the accident happened 
substantially as related by the plaintiff. If so, it was held that he could recover at 
the trial herein. The motion to dismiss on the ground that the provisions of the 
policy did not permit the action was reserved. No retrial of the issue of Durk- 
ing’s liability for negligence in such case was permitted—no such collateral attack 
on the judgment being allowed. But, I held that if the accident as claimed by 
the plaintiff on both trials never happened and he sustained his injuries under the 
circumstances as. shown by the defendant’s proofs, as to which the defendant held 
the burden of proof, then, that as regards this action there could be no recovery— 
that such an attack on the judgment was not prohibited by the general rule. 

It is the jury’s decision upon. this issue that here concerns me. As régards 
this, the jury had, on the one hand, only the testimony of plaintiff. It was ‘weak, 
uncertain, and, to any impartial observer, I feel constrained to hold it was improb- 
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able and.rather unconvincing. In support of this appraisal, of his testimony, I 
cite the following: 

1. The casualness, uncertainty, and indefiniteness of the permission given to 
Durking to take the car. This is wholly contained in his direct testimony, as 
follows: “He says to me, ‘Let’s go to a dance to-night.’ I said, ‘Where is the 
dance?’ ‘He says, ‘To Wellstown.’ And I says, ‘I don’t. feel like going to no dance, 
because I just came here and I don’t feel able to go.’ And he told, he, I told -him 
I didn’t feel able to go, and he said to me, ‘Oh, come on let’s go.’ ‘No,’.I said, 
‘if you want to go to the dance go ahead and take the car and go to the dance.’ ” 
Time and again he repeated that the foregoing embraced all the talk between 
him and Durking which had to do with the latter’s permission: to take his auto- 
nen This is further illustrated by the court’s questions and his. answer as 
ollows: 


_ “By the Court: Q. Let me get this straight. When you were over there getting 
cigarettes, that is the time your car disappeared? A. Yes, sir. 
“Q. When you came out and saw your car was gone? A. Yes. 


i = you didn’t know of your own knowledge who had taken it, did you? 
? id. 


“Q. You didn’t see it taken? A. No, I didn’t see it taken. 

_ “Q. Did you know when you went in after the cigarettes that Durking was 
going to take your car? A. No, I didn’t know he was going to take it, but I 
told him in the afternoon he could take it. 

“Q. You told him that in the afternoon? A. Yes, sir. 

_ .“Q. But you didn’t know that he was about to take your car while you were 
in the store after the cigarettes, did you? A. No, I didn’t. 

“Q. So when you came out you didn’t know who had taken it? A. No. 

“Q. But you suspected that it was Durking? <A. Yes. 

“Q. That he had finally accepted the offer that you had given him in the after- 
noon? <A. Yes.” 

2. The improbability of his description of the actual taking by Durking. He 
testified that he, Durking, and another rode from the construction camp to Specu- 
lator after their evening meal; that he went there to get a haircut; that together 
they entered the barber shop, that he, plaintiff, was first served and then left and 
went across the street to the tobacco store; that his car was then parked on 
this street in front of both places. That he stayed in the tobacco store, at one 
time he said half an hour and at another time he put it as short as five or ten 
minutes; that when he came out of the store his car was gone, and so he started 
to walk back to the construction camp, although on his way back his own auto- 
mobile overtook and hit him. Wellstown appears to have later been identified 
as Wells, and it is situated in a direction from Speculator opposite to the course 
from Speculator to the construction camp. The improbabilities here seem obvious. 

3. The categorical method he employed, even though without objection, to 
identify his own automobile as the one that struck him down. 


4. Another blemish to his testimony was his persistence in placing the con- 
struction camp one-fourth or a half mile from Speculator and the distance that 
he had gone when he met with the accident. Plaintiff was a native of Indian Lake 
and owned an automobile. He seemed generally intelligent and shrewd as a 
witness, but his ignorance of what seems must have been certain to him in that 
connection and an apparently studied effort to relieve from one glaring improb- 
ability in his story, to my mind accounts for the confusion in his testimony in this 
respect and likewise explains his many equivocations. 

5. His unsatisfactory and improbable explanation of his signed statement 
which he gave to a representative of the defendant, as well as the time and cir- 
cumstances of the taking of said statement and his failure to corroborate his 
theory and claims respecting it when, for ought that appears, corroboration would 
have been easy for him to furnish. 

6. His denial that he knew that Durking had no license to operate his auto- 
mobile. His subsequent admission that he had heard of it and then thereafter his 
recantation in that regard. 

7. His gross uncertainty regarding the movements of Durking after, as he 
says, “We both entered the barber shop.” On one occasion he said that Durking 
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was still there; on another occasion he said that he was not there, and, finally, that 
he did not know. 

The foregoing and many other instances of uncertainty and equivocation 
throughout his testimony prompt my appraisal thereof as herein first stated. 

As against this testimony, we have, first, Durking, who testified against his 
own interest. Second, the keeper of the jail at Lake Picasant, one Pelcher, who 
certainly was disinterested, and, because of the subject-matter of the testimony 
he gave, it would seem that if it was not, technically, against his interest, certainly 
he testified in regard to certain matters when he would Rove preferred to have kept 
silent. Third, Renney, the keeper of the gas station at Speculator, a disinterested 
witness who testified that he saw both Durking and plaintiff in the latter’s automo- 
bile as late as 9:30 at Speculator and that they were in a somewhat intoxicated 
condition. Plaintiff placed the accident at not later than 8:30 p. m. Fourth, one 
Knapp, also a disinterested witness, testified that he saw plaintiff and Durking in 
Slack’s boat livery at about 8:30; that they were put out for causing a disturbance ; 
that later, between 9:30 and 10 he was in Call’s store at Lake Pleasant when 
Durking came in and reported the accident. If these witnesses are to be believed, 
then the story of the misadventure is, in substance, as follows: That the plaintiff, 
Durking, and another young man, who has disappeared, were in Speculator as late 
as 8:30 in the evening; that they were intoxicated; that they returned to Lake 
Pleasant and made a social call at the county jail where more drinks were served 
and had; that Durking had been a former inmate of the jail and while he was 
playing with the dog in the jailer’s office and visiting with the jailer, the plaintiff 
Johnson Spgeenees. That upon discovering this Durking went out to look for 
him; that Johnson’s automobile was beside the jail office; that Durking got into 
it and went to find the plaintiff; that he drove a considerable distance and finally 
over and along a dirt road which led to a private club; that while thus driving he 
observed Johnson lying beside the road; that he stopped the car and found he was 
injured. Durking says he does not know whether he hit Johnson or not. 

None of the defendant’s witnesses were impeached, and it is quite inconceivable 
to me how -the equivocally told and improbable story of the plaintiff could have 
been accepted, wholly uncorroborated as it was, when, it seems, some corroboration 
would have been easy if it was true, as against the more probable version and 
history of plaintiff’s misfortune as related by the defendant’s witnesses, all of 
whom were either disinterested or testified against their interest. To my mind, no 
reasonable man, acting impartially, could conscientiously have believed plaintiff’s 
story, opposed as it was by this other proof. It is therefore evident to me that for 
some reason the jury did not give this question sufficient impartial consideration. I 
cannot but believe that the fact that there had been a prior default in the original 
action wherein plaintiff claimed the defendant company should have defended, and 
the fact that the action was directly against such company, together with the 
admirable forensic ability displayed by plaintiff’s trial counsel, that all were such 
as to cause the jury to fail to use requisite care in weighing the evidence in 
accordance with the prescribed rules. 

As regards the question as to whether the action is allowable on plaintiff's 
proofs, I am of the opinion that it is not. 4 

(2] View it any way we may, the facts remain that plaintiffs policy, his 
contract with defendant, was one of indemnification for liability, and that he was 
a privy thereto for such expressly declared purpose. This contract is the basis 
of the present action. He sues upon it, not for indemnification, but, divorcing 
himself as a privy thereto, he sues upon it to be compensated for injuries caused 
by his licensee, who, by his, the plaintiff’s act, procured the instrument and used 
it and thereby caused him harm. True, the “omnibus cover” protected Durking, 
plaintiff's licensee, from liability to any person, but it did so only while he was 
operating plaintiff’s automobile with the latter’s consent. This protection was thus 
extended not as a separate and independent agreement with Durking, and apart 
from the real subject-matter and paramount purpose of the policy. Indeed this 
extension of protection is inseparably connected with such purpose. The statutes 
(Vehicle and Traffic Law, § 59; Insurance Law, § 109) render this certain. The 
extension of protection was a detail of the protection afforded plaintiff the named 
assured. It merely afforded additional protection which covered his extended 
statutory liability. Plaintiff therefore cannot assume the role of “any person” and 
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thus divorce himself from his status as one of the two contracting parties, whose 
contract was made to protect him from the demands of such person. To hold 
otherwise would be to read into the policy another contract, one well known in the 
science and business of insurance, but certainly absent here, namely, one for personal 
accident insurance. Consideration of other features of the policy in question confirm 
these views. It is impossible to harmonize a contrary view with plaintiff's. affirma- 
tive obligations under the contract having to do with co-operation in resistance 
of unjust demands, and hopeless confusion attends such a view when adherence 
is called to the subrogation provisions of the policy. Plaintiff's unavoidable status 
as privy to the contract in question presents the anomaly here of this being a suit, 
in effect, against himself. For he must sue upon his own policy, not that of 
Durking. For Durking had no contract separate and apart from his. The pretec- 
tion plaintiff contracted for on account of Durking’s act he does not seek. Even 
under the omnibus coverage, that is all the contract affords him. 


HUGH BREEDING TRANSPORT, Inc. v. AMERICAN FIDELITY 
& CASUALTY CO. No. 25859. 
Supreme Court of Oklahoma. Jan. 21, 1936. 
54 Pacific Reporter (2d) 156. 
1. INSURANCE. 

Insured held not. entitled to recover from automobile insurer expenses of 
defending accident, where truck involved in accident was not covered by 
insurance and truck covered by insurance was being transported on uninsured 
truck involved. 

(For other cases, see Insurance, Dec. Dig. § 514%.) 


2. INSURANCE. 

Automobile insurer held not liable for expenses of defending accident action, 
where no notice of accident as required by policy was ever served on insurer 
and insured’s letter to insurer’s representative stated that insured was defending 
suit, since truck involved in accident was not covered by insurance. 

(For other cases, see Insurance, Dec. Dig. § 514%.) 


Syllabus by the Court. 

1. On a demurrer to the sufficiency of evidence, the question presented to 
the trial court is, admitting the truth of all the evidence of the plaintiff, together 
with such inferences and conclusions as may reasonably be Te therefrom, 
and eliminating all opposing inferences, whether there is any competent evidence 
tending to support the plaintiff’s petition. 

2. Where suit is brought to recover expenses of litigation claiming to be 
covered by insurance policy, the car being operated at the time of the accident 
must be covered by the policy in order to recover. 

_ 3. Where there has been an accident covered by an insurance policy, the 
insured must give the notice to the insurance company, as required by the policy, 
unless same has been waived by the insurance company. 

Appeal from’ District Court, Oklahoma County; R. P. Hill, Judge. 

Action by the Hugh Breeding Transport, Incorporated, against the Ameri- 
can Fidelity & Casualty Company. From a judgment sustaining a demurrer to 
plaintiff's evidence and refusing a new trial, plaintiff appeals. 

Affirmed. 

M. F. Boddie, of Oklahoma City, for plaintiff in error. 

Dudley, Hyde, Duvall & Dudley, of Oklahoma City, for defendant in error. 


TOMLINSON vy. GOLDBERG et al. 
Superior Court of Pennsylvania. Jan. 31, 1936. 
182 Atlantic Reporter 765. 
1. INSURANCE. 


_ Insurer under liability policy, to avoid liability, had duty to show that 
insured’s failure to appear at trial was prejudicial to its interest, and general 
denial of liability because of such absence was insufficient. 


(For other cases, see Insurance, Dec. Dig. § 646[1%4].) 





144 The Insurance Law Journal, Vol. 87 [July, 1936 


2. INSURANCE. 

Insurer under liability policy, to avoid liability, must aver some act or 
conduct by insured which is a material variance from terms of its policy. 

(For other cases, see Insurance, Dec. Dig. § 640[2].) 

Appeal No. 203, October term, 1935, frdm judgment of Court of Common 
Pleas No. 3, Philadelphia County, No. 8414, March term, 1933; Howard A. Davis, 
President Judge. 

Treaspass by William Tomlinson against Nathan Goldberg and another, 
wherein judgment for $2,500 was entered against defendant Goldberg. An 
attachment sur judgment was issued and the Penn General Casualty Company 
was brought in as garnishee. From a judgment against the garnishee on plain- 
tiff’s motion, the garnishee appeals. 

Affirmed. 

Argued before Keller, P. J., and Baldrige, Stadtfeld, James, and Rhodes, JJ. 

J. Webster Jones, of Philadelphia, for appellant. 

J. Myron Honigman, of Philadelphia, for appellee. 


HUNTER v. HOLLINGSWORTH et al. 
Supreme Court of Appeals of Virginia. Jan. 16, 1936. 
183 Southeastern Reporter 508 
1. INSURANCE. 


Insured held not required to co-operate with automobile liability insurer 
after insurer disclaimed liability because of delay in notice of accident. 

(For other cases, see Insurance, Dec. Dig. § 514%.) 

2. INSURANCE. Se oa ; 

Person claiming against automobile liability insurer for injuries sustained 
through insured’s negligence has insured’s rights and is under insured’s disabilities, 
and cannot recover unless insured has complied with conditions of policy. 

(For other cases, see Insurance, Dec. Dig. § 311[1].) 

5. INSURANCE. , , ; 

Automobile liability policy provision for “immediate notice” of accident 
does not require instantaneous notice, but requires notice given with reasonable 
dispatch. 

(For other cases, see Insurance, Dec. Dig. § 539[3].) 

4. CONTRACTS. ' ; 

Contract should not be construed to contain provisions impossible of per- 
formance unless it is absolutely necessary. 

(For other cases, see Contracts, Dec. Dig. § 153.) 

5. INSURANCE. ; : 

Reasonable construction must be given to all lawful contracts, including 
insurance contracts. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

6. INSURANCE. ; , ae . pat , 

Whether notice given complied with automobile hiability policy provision for 
‘mmediate notice of accident is, within reasonable limits, jury question. 

(For other cases, see Insurance, Dec. Dig. § 668[14].) 

Error to Corporation Court of Fredericksburg. : 

Action by William P. Hunter, against T. C. Hollingsworth, wherein, after 
judgment was entered against defendant, garnishment summons was issued 
against the Employers Liability Assurance Corporation of London. To review 
a judgment for the garnishee, plaintiff brings error. 


Affirmed. 

_ before Campbell, C. J., and Holt, Hudgins, Gregory, and Eggles- 
ton, JJ. 

é O’Conor Goolrick and A. W. Embrey, Jr., both of Fredericksburg, for 


plaintiff in error. 
Hughes, Little & Seawell, of Norfolk, for defendants in error. 
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MONTLAKE DRUG CO. v. MARYLAND CASUALTY CO. OF | 
BALTIMORE, MD. No. .25988. 
Supreme Court of Washington. Feb: 28,. 1936. 
54 Pacific Reporter (2d) 1009. , . * 
INSURANCE. 

Provision in insurance policy indemnifying assured against loss by negligence of 
employees, excepting accidents caused by any “automobile vehicle or by any draught 
or driving animal or vehicle” owned or used by assured or employee, held not to 
include by “vehicle” a bicycle, and hence not to exempt insurer from liability for 
injuries inflicted when employee while riding on bicycle collided with pedestrian. 


(For other cases, see Insurance, Dec. Dig. § 435.) 


Department 1. 

Appeal from Superior Court, King County; James B. Kinne, Judge. 

Action by the Montlake Drug Company against the Maryland Casualty Company 
of Baltimore, Maryland. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Roy E. Bigham, of Seattle, for appellant. 

Poe, Falknor, Falknor, & Emory, of Seattle, for respondent. 

MITCHELL, Justice. 

This is an action by the Montlake Drug Company, Inc., on an insurance policy 
issued by the Maryland Casualty Company of Baltimore, Md., a corporation, to 
recover the amount the drug company paid in settlement of a claim and suit by one 
Evangeline Van Ness against the drug company by reason of the negligence of an 
employee of the drug company while riding a bicycle that collided with and injured 
her. The employee at the time of the accident was traveling on a street away 
from the premises of the drug company and engaged in delivering merchandise for 
the drug company. 

The drug company was a named assured in the policy, and it is not contended 
that the policy does not indemnify the drug company against loss occasioned by the 
accident in question, unless the accident was one that was not covered by the policy 
by reason of one of its provisions, as follows: “(6) This policy does not cover any 
accident caused directly or indirectly by any automobile vehicle or by any draught 
or driving animal or vehicle owned or used by the Assured or by any employee of 
the Assured in charge thereof, unless such accident shall occur upon the premises 
specifically described in Item IV (a) of the Schedule hereof or on the public ways 
immediately adjacent thereto.” 

Notwithstanding the agreement on the part of the casualty company, found in 
the policy, to defend in the name of the assured any claim, suit, or other proceeding 
against the assured on account of accidental injuries, the casualty company, upon 
due notice to it, declined to defend in the action of Evangeline Van Ness against 
the drug company, claiming that its policy did not cover the accident because of the 
above-quoted exception (6) contained in the policy. That was the defense of the 
casualty company in the present action, but the superior court held otherwise, and 
the casualty company has appealed from a judgment upon findings and conclusions 
in favor of the drug company and against the casualty company. 


The assignments of error present the single question as to whether a bicycle is 
a vehicle within the meaning of this clause of the policy. The argument on behalf 
of the appellant is “that the term ‘vehicle’ includes all classes of vehicles”; that is, 
the word “vehicle,” used the second time in the provision that the policy does not 
cover any accident caused by any “automobile vehicle or by any draught or driving 
animal or vehicle, etc.,” includes “all classes of vehicles.” If so, why use at all 
in that connection and sentence the words “automobile vehicle”? In our opinion, 
the exception or noncovering provision in the policy is confined to accidents 
caused by vehicles which may be spoken of as two general kinds: (1) Automobile 
vehicles; and (2) vehicles moved by draught or driving animals, as to which latter 
class it is immaterial whether the accident is caused by the animal or the vehicle. A 
bicycle is not included in the language of the policy upon which the appellant seeks 
to escape liability. 

The judgment in the case follows the correct expression or conclusion of the 
trial judge “that at the time of said accident he [the plaintiff's employee] was 
engaged in the delivery of plaintiff’s goods to its customers, and at the time of the 
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accident he was not operating any automobile vehicle or any draught or- driving 
animal or vehicle owned or used by the Assured or by any employee of the Assured 
in charge thereof which either directly or indirectly caused the accident.” 

That interpretation of paragraph (6) of the policy was correct. 


Judgment affirmed. 
Millard, C. J., and Tolman, Steinert, and Geraghty, JJ., concur. 
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CASUALTY 


MARTIN v. ZURICH GENERAL ACCIDENT & LIABILITY INS. CO. 
Limited. No. 2763. 
District Court, D. Rhode Island. Nov. 27, 1935. 
13 Federal Supplement 162. 
1, INSURANCE. 


Policy insuring employer, doing business in Rhode Island, against damage 
liability, was Illinois, and not Rhode Island, contract, where contract was not 
made in Rhode Island and policy was countersigned by insurer’s authorized 
agent in Illinois, which was last act necessary to its validity. 

(For other cases, see Insurance, Dec. Dig. § 125[2].) 

2. INSURANCE. 

_. Policy insuring employer, doing business in Rhode Island, against damage 
liability, which was countersigned by insurer’s authorized agent in Illinois, was 
not Rhode Island policy because of statute requiring foreign insurance com- 
panies to make insurance contracts only through resident agents, since violation 
would not make contract invalid (Gen. Laws R. I. 1923, c. 256, § 6, as amended 
by Laws 1928, c. 1218). 

(For other cases, see Insurance, Dec. Dig. § 125{2].) 

3. INSURANCE. 

_., Policy to “insure” employer against loss from liability for damages, pro- 
viding that no action should lie against insurer until loss was made certain 
cither by judgment against insured or by agreement between parties with 
insurer's written consent, held “indemnity policy,” to which statute providing 
for action directly against insurer did not apply, ard not “liability policy”; 
yorts “insure” and “indemnify” being identical (Gen. Laws R. I. 1923, c. 258, 
§ 7). 

(For other cases, see Insurance, Dec. Dig. § 59134.) 


At Law. Action by Manuel Luiz Martin against the Zurich General Accident 
& cree Insurance Company, Limited. On demurrer to defendant's pleas 
In ar. 

Demurrer overruled and pleas sustained. 

William A. Gunning, of Providence, R..I., for plaintiff. 

Hoyt W. Lark, of Providence, R. I., for defendant. 

Manoney, District Judge. 

The above-entitled cause is an action at law brought by the plaintiff, a 
citizen of Rhode Island, against the defendant, a foreign corporation. After 
entry in the state court, it was rdmoved to this court on the grounds of diversity 
of citizenship. gee 

The. declaration alleges that the plaintiff sustained personal injuries as a 
result of a fire occurring on November 1, 1933, at the oil and gasoline plant of 
New England Terminal Company, through the negligence of Graver ank & 
Manufacturing Corporation, while it was erecting an oil tank at the scene of 
the fire. The declaration further alleges that the Graver Tank & Manufacturing 
Corporation is an Indiana corporation and had not qualified. to do business in 
the state of Rhode Island. It alleges that the plaintiff has attempted to make 
service of the writ upon the Graver Tank & Manufacturing Corporation, but 
that, said corporation being without the state, no service of the writ could be 
made upon it, and the sheriff has made on said writ a return that he has been 
unable to find the “within named defendant corporation” within his precinct. _ 

It is further alleged in the plaintiff's declaration that on the date of said 
fire, as a result of which the plaintiff sustained the personal injuries aforesaid, 
there was in force an insurance policy issued by the defendant insurance company 
to the said Graver Tank & Manufacturing Corporation, by the terms of which 
said Graver Tank & Manufacturing Corporation was insured against loss from 
the liability imposed by law upon it, for damages arising from injury to-persons 
or property suffered by any person through the act of said Graver Tank & Manu- 
facturing Corporation, and that said policy of insurance is subject to the pro- 
visions of chapter 258, section 7, General Laws of Rhode Island 1923. Wherefore 
the plaintiff has brought his suit against the defendant insurance company. by 
virtue of the-said statute of said state. 
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To the declaration the defendant has filed pleas in bar, in the first of which 
it is.averred that the contract is not a Rhode Island contract; and in the second, 
that*the contract is not within the provisions of section 7 of chapter 258 of the 
General Laws of Rhode Island ‘1923. 

To these pleas ‘the plaintiff has demurred. : 

At the time of the hearing upon the demurrer it was stipulated and agreed 
between the parties that an amended declaration be filed; that the pleas | in bar 
which said défendant filed to the original declaration stand as defendant's pleas 
to the’ plaintiff’s amendéd declaration; and that the plaintiff's demurrer to the 
defendant’s pleas filed be considered as a demurrer to the pleas to the amended 
declaration. The hearing proceeded upon the demurrer and the question is now 
upon the demurrer. . 

The defendant's first plea in bar avers that the defendant, Zurich General Acci- 
dent & Liability Insurance Company, Limited, organized and existing under the 
laws of the republic of ‘Switzerland, a corporation, entered into, executed, and 
delivered a policy of-insurance in writing with the Graver Tank & Manufacturing 
Corporation, a corporation organized and existing under the laws of the common- 
wealth of Indiana, in Chicago, Ill, on. October 9, 1933, wherein the said Graver 
Tank & Manufacturing Corporation was insured in accordance with its terms, in 
any state or states of the United States, and particularly in, among others, the 
* state of Rhode Island, from the first day of October, 1933, to the last day of 
October, 1934; that, prior to the execution and delivery of said policy, said 
defendant obtained and received from its resident agents in the various states 
spécified in said “contract, a resident agent countersignature indorsement of said 
poli¢gy, in. 6rder to comply with the resident agency laws of said states, which 
inddrsements were attached to the original policy by the defendant prior to the 
execution and déliyery as aforesaid. 

{1] The contract of insurance was not made in Rhode Island. The policy 

itself, upon examination, shows that it was countersigned by defendant’s author- 
ized agent at Chicago, IIl., on ‘the 9th day of October, 1933. It was delivered, as 
shown by the pleas, in Chicago,-Ill. Until the Illinois’ resident agent’s counter- 
signature had been affixed to the policy and the last act necessary had been done, 
there was no contract in existence, and the actual contract was not completed. 
The language of the last paragraph of the policy recites how it is to become 
binding, namely: “In Witness Whereof, the Company has caused this policy to be 
signed by its Manager and Attorney for the United States, but the same shall 
not be binding upon the Company unless countersigned under the Declarations by 
a duly authorized agent or underwriter of the Company.” And the counter- 
signature is- found on the first page, wherein it is set forth that it is counter- 
signed at Chicago, Ill., on the 9th day of October, 1933. 
; The last act necessary to the validity of the contract of insurance was done 
in Chicago, IIl., and upon the law and the authorities this makes it an Illinois 
contract. Columbian Nat. Life Ins. Co. v. Industrial Trust Co., 53 R. I. 334, 339, 
166 A. 809 (1933). 

[2] It is argued that the policy is a Rhode Island policy because it is not com- 
plete and effective until it bears the countersignature of the Rhode Island agent, 
in accordance with the provisions’ of section 6 of chapter 256 of the General 
ty of Rhode Island 1923, as amended by chapter 1218 of the Public Laws of 

In answer thereto it is sufficient to say that the agent of a company acting 
within the state of Rhode Island in violation of said statute is subject to a penalty, 
but an action by him in violation of the statute does not make the contract invalid. 


The Illinois contract is in full force and effect. Fliger v. Penn Fire Ins, Co., 48 
R. I. 274, 137 A. 470. 


[3] Defendant’s second plea in bar avers that the policy of insurance in the 
instant case is an indemnity policy of insurance and not a liability policy of insur- 
ance, .and it was not written or issued subject to the provisions of section 7 of 


chapter 258 of the General Laws of Rhode Island 1923, or in any way subject to. 


the provisions of any statute of the state of Rhode Island. The contract of 
insurance, being an Illinois contract, is to be interpreted in accordance with the 
laws of Illinois, and is not subject to the provisions of section 7 of chapter 258 
of the General Laws of Rhode Island 1923. If the policy of insurance were held 
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to be a Rhode Island contract, it would not come within the provisions of said 
section 7, chapter 258. It is set forth in “Agreement I—Damages” of the policy 
that it is “to Insure the Employer against loss from the liability imposed by law 
upon the Employer for damages, including damages allowed for loss of service.’ 

Clause G is as follows: “G. No action for the insurance against loss provided 
for in Agreement I of this policy shall lie against the Company until the loss 
is made certain either by judgment against the Employer after final termination 
of the litigation or by agreement between the parties with the written consent 
of the Company, nor in any event unless brought within two years after the date 
of such judgment or agreement. No action to recover under any other Agree- 
ment shall lie against the Company, unless brought within twelve months after the 
cause of action accrues.” 

Clause GG provides: “GG. The insolvency or bankruptcy of the Employer 
shall not release the Company from the payment of damages for injuries sus- 
tained or loss occasioned during the term of this policy. In case any person or 
the legal representatives of any person shall obtain a final judgment against the 
Employer because of any such injuries or loss as are covered by this policy the 
judgment creditor may proceed against the Company subject to the conditions 
of this policy to recover the amount of such judgment, either at law or in equity, 
but not, exceeding the limit of this policy applicable thereto.” 

While in this policy, under agreement I, the language is “to insure” and in 
other policies the language is “to indemnify,” it is clear on interpretation of the 
policy as a whole that the words “insure” and “indemnify” are identical. U. S. 
Fidelity & Guaranty Co. v. Williams, 148 Md. 289, 129 A. 660 (1925). 

The “no action” clause under “G” in this policy positively recites that no such 
action shall lie against the defendant “until the loss is made certain either by 
judgment against the insured after final termination of the litigation or by agrec- 
ment between the parties with the written consent of the Company.” 

Under “Rights of Judgment Creditors,” clause GG as above recited, the 
defendant agrees that an action may be maintained against it by the injured party 
where a judgment against insured is uncollectible by reason of the fact of the 
insured’s insolvency or bankruptcy. 

_From a recital and study of the provisions of the policy it is clear that the 
policy is one of indemnity and not one against liability. 

Section 7 of chapter 258 of the General Laws of Rhode Island 1923 does not 
apply to this type of policy. Degnan vy. R. I. Mutual Liability Ins. Co., 51 R. T. 
366, 154 A. 912, 83 A. L. R. 671. 

It has been argued by counsel for the plaintiff that the decisions of the 
Supreme Court of the state of Rhode Island bearing upon policies of indemnity 
and of liability are in such a state of confusion that it is difficult to distinguish 
the various policies, and each calls for a decision by itself, and, where such a 
confusion exists in the decisions of the state court, the federal court is then called 
upon to make its own decision in accordance with the law and authorities. 

This court finds no such confusion in the decisions of the Supreme Court 
of the state of Rhode Island, and is bound by the authorities as he finds them. 

The demurrer to the first and second plea is overruled and the pleas sustained. 


CRAIG v. UNITED STATES FIDELITY & GUARANTY CO. Civ. 10650. 
District Court of Appeal, Second District, Division 2, California. Feb. 7, 1936. 
54 Pacific Reporter (2d) 486. 

1. INSURANCE. 

Where statement in application is declared by policy to be warranty and insured 
declares statement is true, falsity thereof voids policy ab initio. 

(For other cases, see Insurance, Dec. Dig. § 268.) 

2. INSURANCE. ; 

False statement in application for burglary policy that no burglary insurance 
applied for or carried by insured. had been declined or canceled by any company 
within past five years held to render policy issued thereon void ab initio where 
statement was expressly declared in policy to be part thereof and to constitute a 
warranty. 


(For other cases, see Insurance, Dec. Dig. § 286.) 
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Crail, P. J., dissenting in part. 

Appeal from Superior Court, Los Angeles County; Charles L. Bogue, Judge. 

Action by Adaline C. Craig against the United States Fidelity & Guaranty 
Company. Judgment for defendant, and plaintiff appeals. 

Affirmed. 

Ernest N. Clark and William J. Claassen, both of Los Angeles, for appellant. 

Armand H. Blum, of Los Angeles, for respondent. 

McComs, Justice pro tem. 

This is an appeal from a judgment in favor of defendant after a trial before a 
court without a jury. 

The conceded facts are: 

Plaintiff, acting through her duly authorized agent, applied to defendant for a 
burglary insurance policy, which was duly issued October 10, 1934. In answering 
item No. 13 in the application for insurance reading “No burglary, theft, or robbery 
insurance applied for or carried by assured has been declined or cancelled by any 
company within the last five years except as herein stated,” the agent declared, 
“No exceptions.” This statement was in fact false, because a policy of burglary 
insurance held by plaintiff had been canceled on or about July 20, 1934, by the A&tna 
Insurance Company. 

November 6, 1934, plaintiff's premises were burglarized. Thereafter, upon 
learning of the false statement, defendant canceled its policy of burglary insurance 
with plaintiff. It is to recover for this loss that the suit was commenced. 

The sole question necessary for us to determine is: Does a false statement in 
an application for burglary insurance, that prior burglary insurance carried by 
plaintiff has not been canceled within the preceding five years, constitute a valid 
defense to a suit for recovery on the policy? 

[1] It is well settled that, when a statement in the application for insurance is 
declared by the policy to be a warranty and the insured declares the statement is 
absolutely, true, the falsity of such statement voids the policy ab initio (Wolverine 
Brass Works v. Pacific Coast Casualty Co. of San Francisco, 26 Cal. App. 183, 184, 
146 P. 184; Kahn v. Royal Indemnity Co., 39 Cal. App. 180, 183, 178 P. 331), and 
the question of the materiality of the false statement is removed from the consid- 
eration of the court. One of the principal reasons for such warranty is to preclude 
all controversy as to the materiality or immateriality of the statement. McKenzie 
v. Scottish Union & National Insurance Co., 112 Cal. 548, 555, 44 P. 922. 

[2] In the instant case paragraph R of the insurance policy reads: “The state- 
ments in items 1 to 13 inclusive in the declarations are made the basis of this 
insurance and the assured by the acceptance of this policy warrants them to be true. 
This policy is issued in consideration of such statements and the payment of the 
total premium.” 

Item 13 of the application for insurance is: “No burglary, theft, or robbery 
insurance applied for or carried by assured has been declined or cancelled by any 
company within the last five years except as herein stated.” The answer was “No 
exceptions.” It is conceded that the answer to this declaration was false. 

The answer to the question in the application for insurance was expressly 
declared to be a part of the policy of insurance and a warranty. Thus, since it was 
untrue, the policy was void ab initio, and judgment was properly entered for the 
defendant. 

Because of our conclusion, it is unnecessary for us to consider the other proposi- 
tions advanced by plaintiff. 

The judgment is affirmed. 

I concur: Wood, J. 


CAPITOL SAVINGS & LOAN = v. ETNA CASUALTY & SURETY CO. 
o. 106. 
Supreme Court of Michigan. Jan. 31, 1936. 
264 Northwestern Reporter 859. 
INSURANCE. 
In action against insurer on policy insuring against loss by burglary, rob- 
bery, larceny, theft, or hold-up of money or securities within offices of plaintiff, 
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circumstantial evidence of theft of government bonds payable to bearer, kept 
in vault in office of plaintiff, eld for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[10].) 

Appeal from Circuit Court, Ingham County; Leland W. Carr, Circuit Judge. 


Action by the Capitol Savings & Loan Company against the Aitna Casualty 
& Surety Company. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Argued before the Entire Bench. 

Foster & Cameron, of Lansing, and Stevenson, Butzel, Eaman & Long, of 
Detroit, for appellant. . 

Cummins & Cummins, of Lansing, for appellee. 

ButzeE, Justice. 

This is an action in assumpsit to recover the value of two Home Owners’ 
Loan Corporation bonds of the par value of $1,000 each, alleged to have been 
stolen from the branch office of the plaintiff, in Detroit. The action is based 
upon an insurance policy issued by defendant insuring the plaintiff against loss 
by burglary, robbery, larceny, theft, or hold-up of any money or securities while 
any of such property was actually within any of the offices of plaintiff. 

On September 7, 1934, the two bonds were brought from Lansing to the 
Detroit office of plaintiff corporation by the president thereof, and by him 
delivered to the mortgage clerk of plaintiff, with instructions to put them where 
they would not be lost. The mortgage clerk placed the bonds in an envelope 
or wrapped them in a letter (he did not recall which), wrote on the outside of 
the wrapper or container the notation “Hilliard Green Mortgage,” and placed 
the package in a cash box, on top of other documents and revenue and docu- 
mentary stamps already in the cash box, and then placed the cash box in the 
vault of plaintiff. The vault was located in a transparent glass partitioned 
office, known as the “cashier’s room,” which was within the offices of plaintiff, 
on the third floor of the Washington Boulevard Building, in Detroit. The only 
entrance to these offices is through double doors leading from the elevator 
lobby on the floor, and thence through a swinging gate into the main part of 
the offices. An attendant was usually stationed at this entrance, for the purpose 
of ascertaining the mission of any customer or other person entering the office. 
There is a door leading from the main portion of the inner offices to the cashier’s 
room. 

On September 20, 1934, that being 13 days after the bonds had been placed 
in the vault, the bookkeeper of plaintiff discovered that the bonds had disap- 
peared. Nothing else in the cash box had been disturbed. Thorough search 
of the vault, the offices of plaintiff in Detroit, and of the waste paper in the 
basement was made, but the bonds were not found. Whereupon, plaintiff made 
claim of loss under the policy issued by defendant, and, when such claim was 
denied, brought this action. 

In the circuit court, a jury trial was had, and at the close of plaintiff's proofs 
the defendant made a motion for a directed verdict, which was denied. Where- 
upon, defendant rested its case, without offering any testimony in defense, and 
the case was submitted to the jury, which found for plaintiff. Defendant moved 
for a new trial, which was denied. Appeal was then taken to this court. 

The sole question before us is whether there was any evidence of the theft 
of the bonds to warrant the trial court in submitting the case to the jury. 

Twenty-two employees were employed in the Detroit office of plaintiff, dur- 
ing the period of time between Sptember 7 and 20, 1934. Four of these employees 
worked in the cashier’s room. Four of the employees were possessed of the 
“combination” to the vault in which the bonds had been deposited. All of the 
22 employees had permissive access to the vault, which was open to them from 
8:30 or 9 o'clock in the forenoon of business days until 5 o’clock in the afternoon 
thereof. Many of the employees had occasion to enter the vault each business 
day, and did so enter in the usual routine of their work. Others than employees 
had no occasion to enter the cashier’s room or vault during the aforesaid period 
of 13 days. : ; 

The record before us discloses that only upon one occasion during the 
aforementioned 13 days was the cash box removed from its position in the vault, 
and then by the plaintiff's auditor from Lansing, who was balancing a bank 
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account and was looking for a bank statement which was on paper of a distin- 
guishable color. On that occasion, the cash box was taken from its place in the 
vault, set upon a table adjacent to the vault, in the cashier’s room, and searched 
for the bank statement, and then was put back into the vault, without any 
papers having been removed therefrom. 

The testimony negatives any inference that the bonds may have been lost 
or mislaid by any person or employee, for the record shows that none of them, 
in the course of his duty, removed the bonds. However, because of their very 
nature, they must have been removed by human agency. As has been said, they 
were not removed in the course of business, nor had they been carelessly 
handled by any one, so that no inference of misplacement or destruction appears. 
The vault was small, and it seems extremely improbable that government bonds, 
payable to bearer, would be misplaced in any file outside of the vault. The infer- 
ence is convincing from the manner in which the bonds were handled and the 
fact that 22 people had access to them, that the bonds were stolen. It is 
true that such an inference is drawn from circumstantial evidence, but under 
the authorities in Michigan and throughout the country generally, this is 
considered sufficient to submit the case to the jury. Emery v. Ocean 
Accident & Guarantee Corporation, 209 Mich. 295, at page 301, 176 N. W. 
566, and cases cited therein; Sowden v. United States Fidelity & Guaranty Co., 
i22 Kan. 375, 252 P. 208; Fidelity & Casualty Company of New York v. Wathen, 
205 Ky. 511, 266 S. W. 4, 41 A. L. R. 844; McDuff v. General Accident F. & L. 
Assurance Corp., 47 R. I. 172, 131 A. 548; Miller v. New Amsterdam Casualty 
Co., 94 N. J. Law, 508, 110 A. 810; also see annotations in 41 A. L. R. 846, 44 
A. L. R. 471, 54 A. L. R. 467, and cases therein cited. 

Judgment affirmed, with costs to plaintiff. 

North, C. J., and Potter, Fead, Wiest, Bushnell, Edward M. Sharpe, and 
Toy, JJ., concur. 

The late Justice Nelson Sharpe took no part in this decision. 





